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Summary

1 . FOR THE PURPOSE OF DETERMINING THE PLACE OF PERFORMANCE WITHIN THE MEANING OF ARTICLE 5 OF THE CONVENTION OF 27 SEPTEMBER 1968 THE OBLIGATION TO BE TAKEN INTO ACCOUNT IS THAT WHICH CORRESPONDS TO THE CONTRACTUAL RIGHT ON WHICH THE PLAINTIFF ' S ACTION IS BASED . IN A CASE WHERE THE PLAINTIFF ASSERTS THE RIGHT TO BE PAID DAMAGES OR SEEKS THE DISSOLUTION OF THE CONTRACT BY REASON OF THE WRONGFUL CONDUCT OF THE OTHER PARTY , THE OBLIGATION REFERRED TO IN ARTICLE 5 ( 1 ) IS STILL THAT WHICH ARISES UNDER THE CONTRACT AND THE NON-PERFORMANCE OF WHICH IS RELIED UPON TO SUPPORT SUCH CLAIMS .

2 . IN DISPUTES IN WHICH THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION CHARGES THE GRANTOR WITH HAVING INFRINGED THE EXCLUSIVE CONCESSION , THE WORD ' OBLIGATION ' CONTAINED IN ARTICLE 5 ( 1 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS REFERS TO THE OBLIGATION FORMING THE BASIS OF THE LEGAL PROCEEDINGS , NAMELY THE CONTRACTUAL OBLIGATION OF THE GRANTOR WHICH CORRESPONDS TO THE CONTRACTUAL RIGHT RELIED UPON BY THE GRANTEE IN SUPPORT OF THE APPLICATION .

IN DISPUTES CONCERNING THE CONSEQUENCES OF THE INFRINGEMENT BY THE GRANTOR OF A CONTRACT CONFERRING AN EXCLUSIVE CONCESSION , SUCH AS THE PAYMENT OF DAMAGES OR THE DISSOLUTION OF THE CONTRACT , THE OBLIGATION TO WHICH REFERENCE MUST BE MADE FOR THE PURPOSES OF APPLYING ARTICLE 5 ( 1 ) OF THE CONVENTION IS THAT WHICH THE CONTRACT IMPOSES ON THE GRANTOR AND THE NON-PERFORMANCE OF WHICH IS RELIED UPON BY THE GRANTEE IN SUPPORT OF THE APPLICATION FOR DAMAGES OR FOR THE DISSOLUTION OF THE CONTRACT .

IN THE CASE OF ACTIONS FOR THE PAYMENT OF COMPENSATION BY WAY OF DAMAGES , IT IS FOR THE NATIONAL COURT TO ASCERTAIN WHETHER , UNDER THE LAW APPLICABLE TO THE CONTRACT , AN INDEPENDENT CONTRACTUAL OBLIGATION OR AN OBLIGATION REPLACING THE UNPERFORMED CONTRAC- TUAL OBLIGATION IS INVOLVED .

3 . WHEN THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION IS NOT SUBJECT EITHER TO THE CONTROL OR TO THE DIRECTION OF THE GRANTOR , HE CANNOT BE REGARDED AS BEING AT THE HEAD OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT OF THE GRANTOR WITHIN THE MEANING OF ARTICLE 5 ( 5 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 . 

Parties

IN CASE 14/76 

REFERENCE TO THE COURT UNDER ARTICLE 1 OF THE PROTOCOL CONCERNING THE INTERPRETATION BY THE COURT OF JUSTICE OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS BY THE COUR D ' APPEL OF MONS , FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT COURT BETWEEN 

ETS . A . DE BLOOS , S.P.R.L ., LEUZE , BELGIUM , 

AND 

SOCIETE EN COMMANDITE PAR ACTIONS BOUYER , TOMBLAINE ( MEURTHE-ET-MOSELLE ), FRANCE , 

Subject of the case

ON THE INTERPRETATION OF ARTICLE 5 OF THE CONVENTION ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS SIGNED IN BRUSSELS ON 27 SEPTEMBER 1968 BY THE SIX ORIGINAL MEMBER STATES OF THE COMMUNITY , 

Grounds

1 BY ORDER OF 9 DECEMBER 1975 , RECEIVED AT THE COURT REGISTRY ON 13 FEBRUARY 1976 , THE COUR D ' APPEL , MONS , HAS REFERRED TO THE COURT UNDER THE PROTOCOL OF 3 JUNE 1971 CONCERNING THE INTERPRETATION OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS ( HEREINAFTER REFERRED TO AS ' THE CONVENTION ' ) QUESTIONS CONCERNING THE INTERPRETATION OF ARTICLE 5 ( 1 ) AND ( 5 ) OF THE SAID CONVENTION .

2 FROM THE ORDER MAKING THE REFERENCE IT APPEARS THAT THE CASE IS AT THIS STAGE CONCERNED WITH THE QUESTION WHETHER THE BELGIAN COURT HAS JURISDICTION TO HEAR AN ACTION WHICH THE GRANTEE OF AN EXCLUSIVE DISTRIBUTORSHIP CONTRACT , WHOSE REGISTERED OFFICE IS IN BELGIUM , HAS BROUGHT AGAINST THE GRANTOR , WHO IS ESTABLISHED IN FRANCE .

3 COMPLAINING OF A UNILATERAL BREACH , WITHOUT NOTICE , OF THE SAID CONTRACT , THE GRANTEE BROUGHT PROCEEDINGS AGAINST THE GRANTOR BEFORE THE BELGIAN COURT SEEKING , IN ACCORDANCE WITH BELGIAN LAW , THE DISSOLUTION OF THE CONTRACT BY THE COURT , ON THE GROUND OF THE GRANTOR ' S WRONGFUL CONDUCT , AND THE PAYMENT OF DAMAGES .

4 WHEN THE BELGIAN COURT OF FIRST INSTANCE DECIDED THAT IT HAD NO JURISDICTION TO HEAR THE CASE , THE GRANTEE APPEALED BEFORE THE COUR D ' APPEL , MONS .

5 IN THE FIRST QUESTION , THE COURT IS ASKED WHETHER , IN AN ACTION BROUGHT BY THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION AGAINST THE GRANTOR IN WHICH HE CLAIMS THAT THE LATTER HAS INFRINGED THE EXCLUSIVE CONCESSION , THE TERM ' OBLIGATION ' IN ARTICLE 5 ( 1 ) OF THE CONVENTION IS TO BE INTERPRETED AS APPLYING WITHOUT DISTINCTION TO ANY OBLIGATION ARISING OUT OF THE OUTLINE CONTRACT GRANTING AN EXCLUSIVE SALES CONCESSION OR EVEN ARISING OUT OF THE SUCCESSIVE SALES CONCLUDED IN PERFORMANCE OF THE SAID CONTRACT , OR AS REFERRING EXCLUSIVELY TO THE OBLIGATION FORMING THE BASIS OF THE LEGAL PROCEEDINGS .

6 IF THE LAST-MENTIONED POSSIBILITY IS THE CORRECT ONE , THE COURT IS FURTHER ASKED TO RULE WHETHER THE WORD ' OBLIGATION ' IN THE AFOREMENTIONED ARTICLE 5 ( 1 ) REFERS TO THE ORIGINAL OBLIGATION , THE OBLIGATION TO PROVIDE THE EQUIVALENT OF THE ORIGINAL OBLIGATION OR TO OBLIGATION TO PAY DAMAGES WHERE THE EFFECT OF THE DISSOLUTION OR TERMINATION OF THE CONTRACT IS TO RENDER VOID THE ORIGINAL OBLIGATION , OR , FINALLY , TO THE OBLIGATION TO PAY ' FAIR COMPENSATION ' OR EVEN ' ADDITIONAL COMPENSATION ' WITHIN THE MEANING OF THE BELGIAN LAW OF 27 JULY 1961 . 

7 UNDER ARTICLE 5 ( 1 ) OF THE CONVENTION , A PERSON DOMICILED IN A CONTRACTING STATE MAY , IN ANOTHER CONTRACTING STATE , BE SUED : 

' IN MATTERS RELATING TO A CONTRACT , IN THE COURTS FOR THE PLACE OF PERFORMANCE OF THE OBLIGATION IN QUESTION . ' 

8 AS STATED IN ITS PREAMBLE , THE CONVENTION IS INTENDED TO DETERMINE THE INTERNATIONAL JURISDICTION OF THE COURTS OF THE CONTRACTING STATES , TO FACILITATE THE RECOGNITION AND TO INTRODUCE AN EXPEDITIOUS PROCEDURE FOR SECURING THE ENFORCEMENT OF JUDGMENTS .

9 THESE OBJECTIVES IMPLY THE NEED TO AVOID , SO FAR AS POSSIBLE , CREATING A SITUATION IN WHICH A NUMBER OF COURTS HAVE JURISDICTION IN RESPECT OF ONE AND THE SAME CONTRACT .

10 BECAUSE OF THIS , ARTICLE 5 ( 1 ) OF THE CONVENTION CANNOT BE INTERPRETED AS REFERRING TO ANY OBLIGATION WHATSOEVER ARISING UNDER THE CONTRACT IN QUESTION .

11 ON THE CONTRARY , THE WORD ' OBLIGATION ' IN THE ARTICLE REFERS TO THE CONTRACTUAL OBLIGATION FORMING THE BASIS OF THE LEGAL PROCEEDINGS .

12 THIS INTERPRETATION IS , MOREOVER , CLEARLY CONFIRMED BY THE ITALIAN AND GERMAN VERSIONS OF THE ARTICLE .

13 IT FOLLOWS THAT FOR THE PURPOSES OF DETERMINING THE PLACE OF PERFORMANCE WITHIN THE MEANING OF ARTICLE 5 , QUOTED ABOVE , THE OBLIGATION TO BE TAKEN INTO ACCOUNT IS THAT WHICH CORRESPONDS TO THE CONTRACTUAL RIGHT ON WHICH THE PLAINTIFF ' S ACTION IS BASED .

14 IN A CASE WHERE THE PLAINTIFF ASSERTS THE RIGHT TO BE PAID DAMAGES OR SEEKS A DISSOLUTION OF THE CONTRACT ON THE GROUND OF THE WRONGFUL CONDUCT OF THE OTHER PARTY , THE OBLIGATION REFERRED TO IN ARTICLE 5 ( 1 ) IS STILL THAT WHICH ARISES UNDER THE CONTRACT AND THE NON-PERFORMANCE OF WHICH IS RELIED UPON TO SUPPORT SUCH CLAIMS .

15 FOR THESE REASONS , THE ANSWER TO THE FIRST QUESTION MUST BE THAT , IN DISPUTES IN WHICH THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION CHARGES THE GRANTOR WITH HAVING INFRINGED THE EXCLUSIVE CONCESSION , THE WORD ' OBLIGATION ' CONTAINED IN ARTICLE 5 ( 1 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS REFERS TO THE OBLIGATION FORMING THE BASIS OF THE LEGAL PROCEEDINGS , NAMELY THE CONTRACTUAL OBLIGATION OF THE GRANTOR WHICH CORRESPONDS TO THE CONTRACTUAL RIGHT RELIED UPON BY THE GRANTEE IN SUPPORT OF THE APPLICATION .

16 IN DISPUTES CONCERNING THE CONSEQUENCES OF THE INFRINGEMENT BY THE GRANTOR OF A CONTRACT CONFERRING AN EXCLUSIVE CONCESSION , SUCH AS THE PAYMENT OF DAMAGES OR THE DISSOLUTION OF THE CONTRACT , THE OBLIGATION TO WHICH REFERENCE MUST BE MADE FOR THE PURPOSES OF APPLYING ARTICLE 5 ( 1 ) OF THE CONVENTION IS THAT WHICH THE CONTRACT IMPOSES ON THE GRANTOR AND THE NON-PERFORMANCE OF WHICH IS RELIED UPON BY THE GRANTEE IN SUPPORT OF THE APPLICATION FOR DAMAGES OR FOR THE DISSOLUTION OF THE CONTRACT .

17 IN THE CASE OF ACTIONS FOR THE PAYMENT OF COMPENSATION BY WAY OF DAMAGES , IT IS FOR THE NATIONAL COURT TO ASCERTAIN WHETHER , UNDER THE LAW APPLICABLE TO THE CONTRACT , AN INDEPENDENT CONTRACTUAL OBLIGATION OR AN OBLIGATION REPLACING THE UNPERFORMED CONTRACTUAL OBLIGATION IS INVOLVED .

18 IN THE SECOND QUESTION , THE COURT IS ASKED TO RULE WHETHER , IN CIRCUMSTANCES WHERE , ON THE ONE HAND , THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION IS NOT EMPOWERED EITHER TO NEGOTIATE IN THE NAME OF THE GRANTOR OR TO BIND HIM AND , ON THE OTHER HAND , IS NOT SUBJECT EITHER TO THE CONTROL OR DIRECTION OF THE GRANTOR , HE SHOULD BE REGARDED AS BEING AT THE HEAD OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT OF THE GRANTOR WITHIN THE MEANING OF ARTICLE 5 ( 5 ) OF THE BRUSSELS CONVENTION .

19 UNDER ARTICLE 5 ( 5 ) OF THE CONVENTION , A PERSON DOMICILED IN A CONTRACTING STATE MAY , IN ANOTHER CONTRACTING STATE , BE SUED : 

' AS REGARDS A DISPUTE ARISING OUT OF THE OPERATIONS OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT , IN THE COURTS FOR THE PLACE IN WHICH THE BRANCH , AGENCY OR OTHER ESTABLISHMENT IS SITUATED . ' 

20 ONE OF THE ESSENTIAL CHARACTERISTICS OF THE CONCEPTS OF BRANCH OR AGENCY IS THE FACT OF BEING SUBJECT TO THE DIRECTION AND CONTROL OF THE PARENT BODY .

21 IT IS CLEAR FROM BOTH THE OBJECT AND THE WORDING OF THIS PROVISION THAT THE SPIRIT OF THE CONVENTION REQUIRES THAT THE CONCEPT OF ' ESTABLISHMENT ' APPEARING IN THE SAID ARTICLE SHALL BE BASED ON THE SAME ESSENTIAL CHARACTERISTICS AS A BRANCH OR AGENCY .

22 IT IS , IN CONSEQUENCE , IMPOSSIBLE TO EXTEND THE CONCEPTS OF BRANCH , AGENCY OR OTHER ESTABLISHMENT TO THE GRANTEE OF AN EXCLUSIVE CONCESSION WHOSE OPERATIONS ARE OF THE KIND INDICATED BY THE NATIONAL COURT .

23 FOR THE FOREGOING REASONS , THE ANSWER TO THE SECOND QUESTION MUST BE THAT , WHEN THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION IS SUBJECT NEITHER TO THE CONTROL NOR TO THE DIRECTION OF THE GRANTOR , HE CANNOT BE REGARDED AS BEING AT THE HEAD OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT OF THE GRANTOR WITHIN THE MEANING OF ARTICLE 5 ( 5 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 . 

Decision on costs

COSTS 

24 THE COSTS INCURRED BY THE GOVERNMENT OF THE UNITED KINGDOM AND BY THE COMMISSION OF THE EUROPEAN COMMUNITIES , WHICH SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE .

25 AS THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED , A STEP IN THE ACTION PENDING BEFORE THE NATIONAL COURT , THE DECISION ON COSTS IS A MATTER FOR THAT COURT .

Operative part

ON THOSE GROUNDS , 

THE COURT 

IN ANSWER TO THE QUESTION REFERRED TO IT BY THE COUR D ' APPEL , MONS , BY ORDER OF 9 DECEMBER 1975 , HEREBY RULES : 

1 . IN DISPUTES IN WHICH THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION IS CHARGING THE GRANTOR WITH HAVING INFRINGED THE EXCLUSIVE CONCESSION , THE WORD ' OBLIGATION ' CONTAINED IN ARTICLE 5 ( 1 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS REFERS TO THE CONTRACTUAL OBLIGATION FORMING THE BASIS OF THE LEGAL PROCEEDINGS NAMELY THE OBLIGATION OF THE GRANTOR WHICH CORRESPONDS TO THE CONTRACTUAL RIGHT RELIED UPON BY THE GRANTEE IN SUPPORT OF THE APPLICATION .

IN DISPUTES CONCERNING THE CONSEQUENCES OF THE INFRINGEMENT BY THE GRANTOR OF A CONTRACT CONFERRING AN EXCLUSIVE CONCESSION , SUCH AS THE PAYMENT OF DAMAGES OR THE DISSOLUTION OF THE CONTRACT , THE OBLIGATION TO WHICH REFERENCE MUST BE MADE FOR THE PURPOSES OF APPLYING ARTICLE 5 ( 1 ) OF THE CONVENTION IS THAT WHICH THE CONTRACT IMPOSES ON THE GRANTOR AND THE NON-PERFORMANCE OF WHICH IS RELIED UPON BY THE GRANTEE IN SUPPORT OF THE APPLICATION FOR DAMAGES OR FOR THE DISSOLUTION OF THE CONTRACT .

IN THE CASE OF ACTIONS FOR PAYMENT OF COMPENSATION BY WAY OF DAMAGES , IT IS FOR THE NATIONAL COURT TO ASCERTAIN WHETHER , UNDER THE LAW APPLICABLE TO THE CONTRACT , AN INDEPENDENT CONTRACTUAL OBLIGATION OR AN OBLIGATION REPLACING THE UNPERFORMED CONTRACTUAL OBLIGATION IS INVOLVED .

2 . WHEN THE GRANTEE OF AN EXCLUSIVE SALES CONCESSION IS NOT SUBJECT EITHER TO THE CONTROL OR TO THE DIRECTION OF THE GRANTOR , HE CANNOT BE REGARDED AS BEING AT THE HEAD OF A BRANCH , AGENCY OR OTHER ESTABLISHMENT OF THE GRANTOR WITHIN THE MEANING OF ARTICLE 5 ( 5 ) OF THE CONVENTION OF 27 SEPTEMBER 1968 .
