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International Spring Course “Crime Prevention through Criminal Law & Security Studies”, Dubrovnik, 15-22 March 2009

"THE FUTURE UNCHAINED ~

TERRORISM BETWEEN LAW AND POLITICS"
COURSE CONCLUSIONS

- Terrorism is a tactic in a revolutionary struggle and perpetrated by persons who feel themselves victimized;  

- The 'audience' reaction and the government's over reaction is the purpose and goal;

- If the reaction triggers change or subversion of established law, the revolution is advanced;

- Terrorist groups end by way of political negotiation and policing; 

- Law is a vehicle that the public will monitor and use to judge the legitimacy of the government;

- The viability of international norms hinge on the existence of a global consensus of values that does NOT exist;

- The future of terrorism will be limited by:

- reducing victimization

- moderating government's reaction to terrorist acts

- engaging terrorists/revolutionary org. in negotiation;

- The “war against terrorism” provided the pretext to increase cooperation between law enforcement and intelligence agencies;
- The sharing of information between law enforcement and intelligence has caused a silent revolution in the criminal justice system, creating a shift in law enforcement from reactive to proactive;
- The use of intelligence as evidence in criminal cases affects privacy, evidentiary standards, and the ability to test the reliability of the intelligence;
- The use of intelligence as evidence in criminal cases has an adverse effect on the right to a public trail;
- International terrorism affects more than one State. In addition, modern technologies deployed by terrorists and their control over the means of transportation made apprehension of terrorists extremely difficult, calling for enhanced international cooperation. In other words, states are forced to cooperate in order to prevent and repress terrorist acts;
- Successful cooperation of states in combating terrorism clearly depends on the common understanding and agreement on what acts can be classified as such;
- One of the methods of addressing terrorism is expansion of extraterritorial criminal jurisdiction, in particular based on the principle of universality;
- Customary universal jurisdiction has not yet crystallized over terrorism neither as a discrete crime, nor in the form of specific terrorist offences;
- However, the rule allowing for conditional universal jurisdiction, based on the custody of the offender, over particular terrorist acts as defined in the UN anti-terrorist conventions, and interpreted narrowly according to the SC resolution 1566, may be slowly emerging;
- By contrast, nothing in the language of these sectoral conventions, SC resolutions or practice of states with regard to terrorism, indicates admissibility of universal jurisdiction in absentia. It is not regrettable, for it is unlikely that, apart from raising awareness and putting pressure on failed states, this form of jurisdiction in connection with terrorism would have practical and commendable effects;
- Both conditional universal jurisdiction and its conventional counterpart aut dedere aut judicare principle fail to address and adequately respond to the problem of state sponsored or harbored terrorism;
- In the absence of international judicial organ with jurisdiction over terrorist offences and enforcement ability to prevent shielding perpetrators from justice by states that have sponsored terrorist acts, there is a need for a more active role of the SC. The SC should intervene not only in its capacity of the primary protector of international peace and security, but also in order to ensure compliance with its own resolutions (which specifically impose obligations on all states to deny safe haven to terrorists.);
- Main issues that are emerging at the level of substantive criminal law concerning various appearance forms of terrorism are the following: 

- forming constitutive elements of particular criminal offences in accordance with the contents of particular international international law documents, whereby an important role is played by the nullum crimen sine lege certa demand
- regulation of prerequisites for  punishment of preparatory acts and extension of general provisions on participating of more persons in committing a criminal offence by separate criminal offences (e.g. public incitement to terrorism, recruiting and training for terrorism, association for the purpose of committing the criminal offense of terrorism, preparing the criminal offense of terrorism, and subsequent assistance to the perpetrator of the terrorism) 

- prescribing punishments adequate to seriousness of different manifestations of particular criminal offences;
- The most important and challenging task for legislator is to set the right measure when adjusting the requirements for efficient prevention of terrorism with the aspiration for adherence of basic principles of criminal law and principles of protection of basic human rights;
- The broadening of the right of unilateral pre-emptive actions is not the adequate answer to the threat of international terrorism;
- The best solution is the reverse to the UN Security Council’s mandate which allows quick and effective pre-emptive actions under Chapter VII of the UN Chapter;
- Besides “classical” criminal law, a separate instrument of intervention has been developed which is leaned on asset-related (patrimonial) anti-organized crime strategies;
- The preventive element of patrimonial strategies of crime control mostly fail in case of terrorism;
- With regard of its goals – profit versus ideology – terrorism and organized crime are significantly different in character and, therefore, need different instruments of control;

- The so-called “smart sanctions” imposed on the basis of UN regulation based on which legal assets are frozen, raise fundamental human rights issues;
- The longer such “smart sanctions” do apply, the more precarious is their impact;  

- Violence is omnipresent: no society, no region of the world, no culture has been/is/will be free of violence - political violence aims to change the functional principles of a political system or collective entity;
- There is an obvious lack of knowledge regarding: roots and causes, terrorists’ individual motives, terrorist organization’s group dynamics, financing and logistical support, the “radical milieu” - actual role & involvement, the scope of state sponsorship & safe havens, it’s actual security threat potential, nexus between organized crime & terrorism, do the current counter-terrorism measures work. Overall – there is a lack in empirical terrorism research and evaluation research on implemented meassures;
- Leave the root cause approach ( theoretical ethnography of violence (the key to the phenomena of violence is found in the forms of violence itself: substituting etiology with “thick description”);
- “Violent radicalisation” is the phenomenon of people embracing opinions, views and ideas which could lead to acts of terrorism - can we use criminological research on hate crimes in order to partially fill the gap in terrorism research? violent radicalisation as the key issue - how do hate crimes affect polarisation and escalation?
- At the end you will not get a picture of reality, but only a glance at a terrorist’s presentation or (if you’re lucky) perception of reality.
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