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13. LEGAL FOUNDATIONS AND POLITICAL STRUCTURE IN CROATIA((
1) GENERAL SITUATION
1) At the beginning of the summer of the year 1990, the Republic of Croatia seemed to be in a rather promising situation regarding its proclaimed aims of starting a process of transition into the market economy, political democracy, and a rule of law. The risk of internal conflicts during the formation of the new parties challenging the power of the communists was successfully avoided; the first multiparty elections held orderly; and the peaceful transition of power to the victorious Croatian Democratic Union (HDZ) completed smoothly. The new ruling party was looking for partners seeking conciliation and compromise with both the new opposition and the leaders of the Serbian Democratic Party which should have represented the Serbian minority in Croatia. Simultaneously, together with the new government of Slovenia, it had offered a draft agreement to redesign the Yugoslav federation into an alliance of independent states, as a possibility for peaceful solution to the prolonging crisis within the federation. New Constitution was elaborated and adopted by an unanimous vote of the Sabor
 on December 21, 1990, preparing thus a legal basis for a development of an entirely new institutional system to be constructed in the fields of economy as well as in the political system. In comparison to the situation in other 'new democracies' in Eastern and Middle Europe, despite all the existing obstacles, one could judge the Croatian prospects for a rapid development rather optimistically.
2) Now, at the end of the year 1992 the situation of Croatian Republic has changed dramatically. The war waged against the Republic by Serbia and the former Yugoslav Army has not only caused enormous damages to the economy, besides to the lost of human lives, but also had changed the position of the Croatian political forces, as well as the attitudes of people towards the most crucial issues of further political development. As in any other country faced with a situation of the armed conflict on its borders, or at least a permanent treat from its hostile neighbor, the question of war or peace; of national defence and a capacity of the nation to survive the danger, begins to dominate all other political issues, as well as the behavior of the political actors. The basic political conflicts within the society have been overshadowed by the question of how to deal with the problem of thousands of displaced persons from the occupied areas of the country, and in addition to that, hundreds of thousands of refugees from Bosnia and Herzegovina; how to return the occupied territories under the jurisdiction of the state organs; how to repeal further military treats from the East; how to protect the Croatian population of Bosnia-Herzegovina,etc. Such a situation makes the problems of effectuating the promises of democratic development, establishing the rule of law, putting into function the market mechanisms, and promoting the respect for human rights enormously augmented, and if such a situation prologues for a longer period of time almost hopeless.

The ruling party (HDZ) and in particular the president Dr Franjo Tuđman, have from the beginning of the conflict rallied on an international mediation which would hopefully impose a political solution of the conflict upon the Serbian warriors with Milosevic, claiming their right to decide by armed force on the new Western borders of Serbia. Simultaneously/ and necessarily because of the slow motion of the international community and its deciding bodies, this policy includes also a buildup of the Croatian armed forces capable to check the Serbian invaders.
This policy includes acceptance of the internationally requested guarantees of minority rights, including an autonomy for the areas with Serbian majority of population, but also demands disarmament of the rebellious Serbian forces, and an end of the covert military intervention from the Republic of Serbia, all under the supervision of the UN protective forces in disputed areas. That president Tuđman has become a symbol of that policy of seeking peaceful solutions through the negotiations among the Croatian population is widely misunderstood among the Western observers. But that is precisely the result of general elections held last August on which the electorate had given to the president a support of an average of 15 percent more votes than to his own party's candidates in numerous constituencies.
Elections of 1992. resulted in an overwhelming majority of 85 out of 138 seats in the House of Representatives, as a result of support given by 43, 72 percent of votes.
 The new one-party government of the Prime Minister Hrvoje Sarinic, with the self-confidence of the new mandate received from the people, promised an energetic action in order to stabilize economical as well as political situation, and pursue a course of transformation which had been neglected due to priorities imposed by the war. And this situation does not look like easy one to stabilize.
Under the burden of war, the trade and production has slowed down on enormous rates, and inflation runs at around the 30 percent a month. Still cut from investments from abroad and from the international monetary institutions Croatia would not be able to feed its population together with refugees had it not been international aid trough the UN High Commissariat for Refugees and other caritative international organizations, as well as from a number of Western states, lead by Germany and Austria. To start a process of transition towards a market economy, the government made a decision to prepare all necessary legislation in a package, in order to implement it when a crucial financial support is once ensured.
The task force has been formed, headed by the Law Professor Smiljko Sokol, Minister without portfolio, and Ivica Crnic, Minister of Justice and Administration.
 They started their undertaking by engaging the leading experts in the respective fields to draft the most important pieces of legislation, to be put into parliamentary procedure at last before the Christmas of 1992. Their approach makes a novelty in the tradition of large political bodies drafting legislation. The priority would have the following laws: The Commercial Code; The Law on Local Government and Territorial Division; the legislation on taxing; the labor legislation, including trade unions and the regulation of strike; with a whole array of corollary laws of minor significance. At the time this text has been completed the initial drafts have already been submitted to the task force.
2) BASIC CONSTITUTIONAL ISSUES 

(1) Introduction
Constitutional discussions continue in the House of Representatives of the Sabor where the HDZ has got a firm majority of about 70 percent of all seats, but into which, by a virtue of applied proportional representation system based on the state party lists for a half of seats in the House, have now entered the leaders of the major political parties: the Croatian Social Liberal Party (14), the Social Democratic Party (11), and the leaders of other parties who managed to pass a threshold of 3 percent of votes which under the law made them eligible to take part in sharing seats under the proportional system. There are the following constitutional issues that dominate debates: executive - legislative relations, i.e. the semi-presidential system of government; electoral system; organization of local government together with the territorial division. In addition, there are specific issues of protecting human rights, that have focused on freedom of expression and of the media; freedom of political association; and a protection of ethnic minorities. Much attention attracted the proposal of the law of pardon, by which criminal prosecution for all crimes committed during a resurrection against the Republic of Croatia, with the exception of crimes which cannot be pardoned under the international law would be abolished.
This sometimes heated debate goes on in circumstances of a slow and not successful realization of the peace plan accepted under the auspices of the OUN, which leaves a possibility for a new war open, and thus in view of many scholars and politicians warn that the time for such kind of political confrontations has not yet come, since the nation needs unity of all its political forces, being still faced with treats to its very existence.

Such a need for national unity, which objectively exist regarding the circumstances has in turn a very strong influence to the process of strengthening the ruling party, in perspective up to the point at which it would be difficult to say whether an effective multiparty system still exists in the country. It is not only that the ruling party attracts independent professionals by offering them important posts in the administration, but there take place transfers of whole groups of party leaders into its ranks, often followed by accepting even ministerial positions by the former would be opposition leaders, so that the ruling party has already been wittingly compared to the vacuum - cleaner which suck into it those who were previously considered an opposition.
 This results further in appearance of clearly recognizable factions within the ranks of the ruling party, which results in efforts of the leadership to discipline their representatives in the parliament, but also in further shift of the decision -making towards the presidential office. And here we come to the first of the general constitutional issues in Croatia.

(2) Presidential versus Parliamentary government
Introduction of the semi - presidential system after the French model by the Constitution of 1990 has opened in Croatia something that looks like a chance for an perpetuated constitutional debate. The circumstances of war and emergency measures that had to be taken by the president, as well as Dr Tuđman's personal political style, have only contributed to an intensification of that argument, and also in moves even from the ranks of his own party to challenge the authority of the president.
During the last summer presidential campaign, seven out of the eight candidates, thus with the exception of the actual president alone, founded their claim in promise that each of them would, as soon as being elected, stripe the presidency off all its decision - making responsibilities, and reduce it to a merely representative functions. There were two contradictions present in such promises: first, to do that would mean to change the Constitution, for which one does need to win the presidency but a two - third majority in the parliament; second, that all these candidates did not hesitate to give other promises which they obviously would not be able to keep if fulfill the first one. By giving with a 74,9 of all votes a strong support to president Tuđman the electorate showed that this basic contradiction were recognized and the presidency has been further strengthened. But it by no means mean that 'the perils of presidentialism'
 does not exist in Croatia, meaning primarily a process of personalization of power in connection to the Tuđman's role in the process of establishment of the independent and internationally recognized Croatian state. It should be stressed that an additional check to such a development have been enacted to the Constitution after the American instance by limiting any person to be able to serve not more than two five year terms in the presidential office (Article 95 sec.2). During the war in Croatia of 1991 president Tuđman has issued under the provisions of the Article 101 of the Constitution about 30 emergency ordinances. Constitutional issue was opened by a claim that under the Article 17 this authority belongs to the Sabor, and the president is authorized to employ them only if the parliament is unable to convene due to extraordinary circumstances. The issue was discussed by the parliament, but eventually abandoned since the ordinances have been gradually repealed after the cease - fire agreement of January 3, 1992 had begun to hold. It is also interesting to point out the real source of texts of those ordinances. Namely, when challenged about their content by the journalists, Tuđman refused any responsibility by explaining that the texts had been elaborated by the competent ministries, and submitted for his signature.
The long lasting issue of whether the executive might be present in the parliament was eventually resolved by the Article 6 of the Law on Elections of Representatives of April 15, 1992 which regulates incompatibilities of representative to other functions in executive and judiciary in a way that all forms of merging functions belonging to different branches of government have been declared forbidden. Namely, from the first elections the president started to appoint ministers and other state officials from the ranks of his own party who won elections and thus became members of parliament. Since there was no provision in the Constitution in that respect, out of the general provision of the Article 4 which provides a separation of powers as the basic principle of governmental organization, an interpretation was informally given by the members of Constitutional Court and the leading constitutional experts that such a practice would not contradict the Constitution. Arguments sharpened when the vice - chairman of the Sabor Vladimir Seks was appointed Attorney General in April, declaring his decision to hold both functions. By the provision of the law a representative being appointed on such a function has to resign, as well as a bearer of the function if elected for representative.
An additional issue appeared in relation to a delegation of legislative authority o the government. Article 88 of the Constitution permits such a delegation for a period of no longer than one year, and with the exception of the most important areas such as regulation of human rights, establishment and organization of the governmental agencies, electoral legislation and local self -government. The provision generally aimed at the specific delegations like in the United States and Germany was interpreted much more generally than intended, so that in August 1991 Sabor temporarily delegated all but reserved of its legislative powers to the Government, which resulted in around fifty new governmental decrees regulating various areas of life. The issue has never been brought to the Constitutional Court, and the authority had been again given to the new Sarinic's government in November 1992.

After the elections of 1992 the president has reorganized his office in accordance to the Constitution, by appointing the Presidential council (Art. 106), and the National Defence Council (Art. 100), as his advisory bodies, instead of the much disputed body created under the name of the Supreme Council of the State in October, 1990.
 Those bodies appear as the places where the president makes decisions after the common deliberation. Asked on a press conference why for such a long period of time the Supreme Council of the State had been maintained instead of the constitutionally provided bodies, Tuđman explained that it was made intentionally to avoid presence of the (than) Yugoslav Army generals in the top decision - making body since in 1990 Croatia was still within the Yugoslav Federation. The president has also reorganized his advisory services reducing the number of advisors to four: for national defence, internal politics, foreign relations and public services. The post of the head of the presidential office was given to Dr Jure Radic, former Minister for Science and Education, after the previous head Hrvoje Sarinic was appointed Prime Minister.

In my opinion a greater part of what the Croatian opposition reproaches to Tuđman goes for his personal political style, and cannot be corrected by constitutional changes. But there is no doubt that tendencies of presidentialism exist in the political system and the question is whether they can be corrected when the war is once finished and constitutional checks to presidential power established when the war is once over.

(3) Electoral System
The next important area of constitutional discussions continue to be electoral legislation. At the first elections of 1990 the system of absolute majority in single member constituencies was applied. Although defendable on the basis of limitation caused by than still in force Constitution of 1974, as well as problems of organizing elections in the given short terms
, the system was much criticized by the opposition, because of its effects which favor the majority party. Thus, when president Tuđman declared his intention to go on elections as soon as possible, which was justified by a need for the new Constitution, which has changed the odd communist three chambers structure of the Sabor, as well as a need for the president himself to obtain legitimation by facing the elections, since he was elected under the old Constitution of 1974 by the Assembly whilst the Croatian Constitution provides for the direct elections, the opposition parties were unified in their demand for proportional representation to be applied in electoral legislation. In turn HDZ would as the biggest party favor the majority elections, where the winner gets more than a proportion of votes given to it. There was also much resistance to the very idea to hold elections in situation where thousands of people had been dislocated from their homes and the parts of the country under the control of rebellious Serbian militia and the former Yugoslav Army.
Instead of seeking consensus and compromise trough a prolonged public discussion, president Tuđman decided to anticipate the possible solution and offered "a mixed system" which would combine majority representation with the proportional one. According to that 60 representatives were elected in single member constituencies under the principle of relative majority (first past the post); another 60 according to the principle of proportional representation by application of the D'Hondt quota. Next 18 seats guaranteed to national minorities were occupied by candidates of respective nationality from the state party lists. HDZ with 43.72 percent of votes won 85, seats; next the Liberals won 17.33 percent and got 14 seats; Croatian National Party believed to be the strongest rival lost and got only 6 sits for 6.55 percent of votes.
But the most important result, of the elections was a rejection by the electorate of the Croatian Party of Rights, a true party of war who had won only 6.91 percent and thus got 5 seats. Coalition of regional parties of Dalmatia, Istria and Rijeka won 2 seats, and independent candidates 5.
On presidential elections Tuđman won 56.79 percent and the next candidate, a liberal Drazen Budisa got 21.87 percent. The upturn of the voters was 74.90 percent.
It is important to stress that Croatia continues to live in a prolonged state of electoral campaign, since the elections for the second chamber (House of Zupanijas) have been postponed since the question of territorial division and organization of the local self - government could not been solved on time, and are due for the beginning of February, 1993. Electoral legislation is being elaborated, as well as the legislation on local government and is expected to be adopted by Sabor on its last session before Christmas. The House of Zupanijas, or local districts in the traditional Croatian terminology, shall consist of three representatives from each of the districts elected directly by the people, and in addition of up to five persons appointed by the president for their merits for the Republic. The role of the Chamber is of only secondary importance, since it proposes, gives advice and opinion, and at most can return legislation to the first chamber which would than need a majority vote of all its members to override the suspension (Article 81 of the Constitution).
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Summary
The author considers the process by which basic constitutional decisions were arrived at in the Republic of Croatia in the period between the first multi-party elections of 1990 and the declaration of independence of 1991. He shows the key role played during the period by the leading politicians, and the limited influence of experts in constitutional law and of other professionals. In particular he analyses the impact of the electoral system, the advantages and disadvantage of its majority and proportional variants. He goes on to consider the characteristics of the establishment of power, especially the characteristics of the presidential and semi-presidential systems. Finally he analyses the process of the establishment of state sovereignty and independence in Croatia (and Slovenia). He gives particular consideration to the proposal for Yugoslav federation made by Croatia and Slovenia.
1) Making fundamental constitutional decisions
After the first free multiparty elections held in April-May, 1990, and the transition of power in the Republic from the League of Communists of Croatia to the victorious Craton Democratic Union (HDZ), the new Constitution was elaborated and adopted by the Sabor (Parliament of Croatia) within a period of five months, to be formally declared on 22 December, 1990.
In this process several hard decisions were faced by "the constitution-makers". Two of them - a choice between majority elections and proportional representation, and between the parliamentary or presidential form of government, are common to architects of new democratic constitutions in all countries of the post-communist era in Eastern Europe.
 The third one, however, on sovereignty and independence of the state, and the form of future relations with the other political subjects in the new democratic conditions, is specific for former communist federations such as Yugoslavia, Czechoslovakia, and the Soviet Union. I shall try to present here a view on the processes by which these choices were made in Croatia; to give some insight into the arguments used in the process of constitution making; to describe the normative results of those decisions, and finally to evaluate the consequences of such decisions.
All decisions were reached by leading politicians, but a certain limited weight was also given to the arguments of experts and scholars. These arguments of expertize were mainly directed towards demonstrating to real decision-makers the existing limits to freedom of choice they were confronted with. Such caveats were necessary since the new, democratic revolutionaries suffered from the same complaint as their communist counterparts: the idea that development starts from the point in time of their revolutionary success. All solutions seem possible and all options open in such an idealistic approach to norms. Obviously, this is not the case.
Choice among alternatives is not simple, and is far from being free. It depends on evaluation of the social circumstances, and above all on a state or political culture and the economic strength of the society to which the new constitution should apply. Contrary to theoretical and ideological expectations, empirical analyses regularly show how advantages and disadvantages of particular institutional mechanisms produce various effects in different social circumstances. Because of this decisions should be made only after cautions evaluation of the social capacity to "accept" a certain institutional design and to employ it in a way which will enable the government to deal with the problems of society in a productive manner. Inclinations towards wishful thinking and apparently sympathetic solutions are confronted by reality. This is the only contribution scientists can offer in the constitution making process.

But, furthermore, the scientific evaluations and projections themselves are hardly made on a basis of any exact criteria of choice. Rather, decisions are made on an intuitive basis, in an interaction of different political forces and personalities, with only limited insight into the situation, and their consequences can only be measured ex post facto. Sophisticated methods of institutional analysis cannot be of much help to real constitutional architects who work in circumstances of uncertainty, anxiety because of the high risks of their endeavour, and most often in a terrifying scarcity of time.
 Thus, the well-known saying of one of the American constitution-makers two hundred years ago, that "only experience must guide us" seems to be the most important criterion as a rule of conduct.
This applies to fundamental constitutional choices made in Croatia and the way they were formulated. What dominated the process was lack of insight into the real democratic capacity of the society, absence of true democratic experience, and a rush to establish the constitution. In addition to the confrontation between the newly formed opposition, dominated by reformed communists (whose bargaining position was naturally weak), and confrontations within the winning coalition who had come together primarily with the aim of removing the communists from power, confrontation among the institutions of government arising from rivalry could also be observed, primarily in relations between the Sabor and the Presidency. To illustrate this, let me briefly describe the process by which the Constitution was made.
After the formal initiative from the Presidency, work started in July, 1990 at the first meeting of the parliamentary Commission for Constitutional Matters,
 which decided to form a task force to prepare a draft of the new constitution and submit it to the Commission by the end of August. Principal deliberations for the task force, s work were given by the president of the Republic in the ten general points of departure defining a basis for a liberal constitution on the Western example.
 While this group of experts and the Sabor officials was still working, the Presidency decided on August 12, to form a wide "Constitution Making Commission" into which 229 people of different party commitments and professions, from artists and journalists, to law professors, successful businessman, farmers and fishermen, in order to ensure "the widest possible popular participation in the constitution-making process". At its first session this Commission accepted the proposal from the president of the Republic to appoint an "Editorial Board" in which representatives of political parties would be seated together with governmental officials and several scholars. It also decided to form its own task force to do the expert job of formulating the draft constitution, which should have consisted exclusively of the professors of Constitutional law from Zagreb University. Since the parliamentary task force had already completed their draft, after negotiations both groups were put together. This group presented their draft to the Editorial Board and over TV to the public in mid-September 1990.
Negotiations lasted literally until the last day before the decisive session of the Sabor, so that five or six complete drafts were made public in the process, and fundamental compromises were reached during the last two weeks under the domination of President Franjo Tuđman who had accepted numerous proposals of the opposition against the radical nationalist wing within his own party.
 Due to this some crucial solutions (such as for instance bicameral composition of the Sabor) were never discussed publicly, so that discussions continued after the adoption of the Constitution, in which arguments of practical politics mixed with issues of longer concern.
 Later, the crisis in Yugoslavia and the jeopardy of the Republic pushed the constitutional discussion in Croatia aside for a while, until it was actualized again at the session of the Sabor on August 1-3, 1991, now in a substantially different situation of necessity for the Nation to stick together to defend the country.
2) Electoral System
There is no doubt about the constitutional character and importance of the electoral system, but most European constitutions do not regulate a type of electoral system and leave it to electoral legislation.
 This was done by the Craton Constitution of 1990.
The Constitution in Article 1. defines the principle of people's sovereignty in the following way: "Power in the Republic of Croatia derives from the people and belongs to the people as a community of free and equal citizens".
 The Constitution further guarantees free association Into political parties and other associations, Parties which would act violently or Invite to violence might be banned following a decision of the Constitutional Court. Free and universal general elections on which representatives are elected directly to the Sabor are provided for. Elaboration of the electoral system has been left to electoral legislation which has to be adopted In a period no longer than one year from the proclamation of the Constitution. Fundamental choice between majority and proportional representation thus still has to be made.
At the first multiparty elections held in 1990 the system of majority representation, with two rounds of elections In single member constituencies was applied. But the choice than made was more than limited. First, proportional representation could not be applied in two of the three chambers of the legislature. The chamber of Communes was composed of one delegate from each of the 116 communes In Croatia plus one from the capital city of Zagreb. The Chamber of Associated labor was made up of delegates from firms, from which all party organizations were ruled out in the very process of elaboration of the electoral legislation. Proportional representation could only have been applied In the Socio-political Chamber, which was by electoral legislation and corollary constitutional amendments, transformed from a body representing the League of Communists and other transmission organizations, such as the Socialist Alliance of the Working people and the Labor Unions, to a body representing citizens.
The authors of electoral legislation found themselves faced with the task of elaborating and proposing to the Sabor a package of constitutional amendments and electoral legislation supposed to make possible free and fair elections In a country In which there had been no such elections for more than fifty years, and to do so In less than a month, since elections were already scheduled by the Constitution of 1974 which permitted delay only In cases of emergency. The task force agreed by the opposition parties and the government, to elaborate the law were probably at that time the only people available to do the job. Despite the fact that they were from various political groupings, they agreed to elaborate an electoral system which would, In the given circumstances, be simple enough to be workable and transparent enough to avoid any cheating or disorder In the foreseeable process of transition of power.
 Although there was pressure from the parties for different solutions, in particular for proportional representation, no one submitted any elaborated proposal to the legislature.
The electoral system was defended in public by arguments of an expert and technical nature: lack of experience, knowledge and any serious research in the field of electoral sociology; an administration which had to implement the law which was personally and technically unprepared and partially also opposed to the idea of a multiparty system; transparency of results to the citizens in the simple system of majority representation in single member constituencies, and minimal opportunities for cheating. But arguments of a political nature were also used: the need for a stable government capable of dealing with the enormous problems of transformation a market economy and political democracy, and in particular the then completely undefined system of political parties which were only in process of formation.

All these arguments demonstrated their weight in the process that followed: voting passed off in an orderly manner and there were only a few complaints; control was well organized by a multiparty composition of electoral boards and commissions; results were so transparent that virtually no one disputed them in the great majority of constituencies, and above all the transition of power was carried on in peace and order. But other consequences of majority representation were also present such as overrepresentation of the victorious party (HDZ) who on the basis of 35-45 percent of the votes won 60-70 percent of seats in respective chambers of the Sabor, communists with their 25-30 percent of votes won some 20-25 percent of seats in chambers, while the small parties of the centre associated in the Coalition of the People's Agreement with 11-13 percent of votes got only 3-5 percent of seats. The argument about an undefined party system was shown to be justified immediately after the elections when a movement from various parties into the victorious HDZ started. Reflections from the long period of a one party system are so strong that the process might be best represented by the image of a strong vacuum-cleaner sucking into it all kinds of previously vigorous political opponents.

In circumstances close to war the nine Craton political parties agreed on August 3, 1991 to form a coalition government of democratic unity and to suspend party confrontation for the time being.
 Work on elaboration of new electoral legislation has not yet been started, so that there is a danger that the rush described may be repeated.
3) Organization of government
3.1. A semi-presidential system on the example of the French Constitution of 1958 was consciously and openly adopted by the authors of the Craton Constitution. Arguments were produced in favour and against it, and all points so well summarized in professor's Linz plea against presidentialism were present in discussions.
 But again, arguments in favour of stability prevailed. In this respect the position of the ruling HDZ party and its leader was very firm from the beginning, so that academic arguments played a minor role. Immediately after the elections Franjo Tuđman was elected president of the Presidency, and in the first package of constitutional amendments passed in July, 1990, he was declared president of Republic, while the seven other members of the Presidency became vice presidents.
 By the Constitutional Law For Implementation of the Constitution, he was declared President of the Republic until the next elections. Thus the current president was elected by the legislature and not directly by the people as the Constitution rules. This has become a focus of much criticism in interparty quarrels. The law on election of the president of the Republic must also be adopted within a period of one year after the Constitution is adopted.
The expert teams therefore worked within given limits in this respect, but managed to include some provisions which "softened" the hard French model, and were eventually accepted in interaction with the opposition in the Sabor.
 Before describing the constitutional design of the supreme governmental bodies and their mutual relations, let me try to present briefly the kind of argument by which the choice of a semi-presidential system was defended.
3.2. Purely theoretically a choice had to be made among three possible models: parliamentary government; presidential government; and a hybrid semi-presidential one. But to reach a decision in the actual circumstances of Croatia, a closer look at these models is needed, since the functioning of a model depends on the party system and party behaviour in a given country.
The British system of parliamentary government allows the leadership of the majority party in the House of Commons to control both the legislature and the executive, and to choose within a five year term a moment to hold elections. The government is only formally responsible to a Parliament where it may fall only in the extremely rare case of back-benchers’ rebellion, or on the basis a party leadership decision-as recently happened to Mrs. Thatcher. The problem of governmental stability occurs where there is no disciplined majority in the parliament since political forces are too divided, as in the French III and IV Republic, or in modern Italy where frequent changes of government are a chronic disease. In addition to this, in our circumstances, the British constitutional model with its legal fiction of parliamentary supremacy, is normatively - of course not in practice - quite similar to the earlier Yugoslav model which, in the Marxist and Jacobin tradition, has insisted on "an assembly government" which was only a curtain to hide the power in the hands of the Party.
 The American system, has been in European literature, and in particular in Yugoslav, traditionally interpreted as "a presidential one" - however such an interpretation erroneous as it may be - is structured in a substantially different way,
 which best illustrates the formula of checks and balances. The three branches of government have at their disposal various means of mutual influence and control. Separation of offices, and division within them, as Madison proposed in the Federalist no. 47. and otherwise, involves a different electoral basis for the key institutions of government. The House of Representatives is directly elected by the people in 435 single member constituencies for a two year term, with partial renewal of the thirds of its members; the Senate is composed of two senators elected in each state as an electoral district for a SLY year term; the President is elected for four years in a procedure in which each state makes a district for the election of electors whose number equals the number of senators and representatives from that state. Legislation is passed by both houses; the President may refuse his signature to it; but can be overruled by a two thirds vote in the Houses. The functioning of such a system is made possible by the party system in which parties represent loose coalitions of members who gather together primarily to elect the President. In conditions of sharply divided political forces it would become perverted into a presidentialism of the South American or African type.

Both the British and the American systems of government and their democratic character depend more on political tradition, political culture, pluralism of their respective societies, and publicity, than on pure constitutional design. On the other hand, this line of argument goes, the French system of semi-presidential government has been created intentionally, as an adaptation of parliamentarism to circumstances of high political instability. However more "presidential" than the American presidential system it might be, its success in France (and in another important instance in Finland) might indicate its possible advantages in times of crisis. Other instances were mentioned, such as that of Portugal which during the eighties seemed to have managed to avoid the danger of dictatorship being renewed, while in the case of Spanish transformation the role of the monarchy was emphasized. In addition, all the post-communists countries, with the exception of Hungary (and Slovenia who actually has not yet established its new constitution) have adopted one or another version of the semi-presidential system. And last but not least, Craton and Yugoslav experience with parliamentarism is very meagre and-as a matter of fact-quite bad.
 There were caveats that if the system does not develop a system of checks and balances it could turn towards presidentialism of the kind of the Tito era. Recently, there have been diagnoses that it obviously not develop control mechanisms, and that such trends have to be considered.

3.3. Separation of powers has been declared the fundamental principle of governmental organization by Article 4. of the Constitution. The President is a representative of the people's sovereignty just as the legislature is. Independence of the judiciary has been guaranteed.
The President is elected directly at a general election for a five year term. There are two rounds of elections if no candidate in the first round obtains the majority of votes of all citizens who voted. Into the second round the two candidates with the most votes from the first one enter (a ballot age). After the American instance the provision was adopted that no one might serve as President for more than two terms. In case of death or incapacity of the president he would be temporarily replaced by the president of the legislature for a period of no more than 60 days in which elections should be held. The proposal to establish a vice president was abolished because of strong opposition from the Sabor's leading officials.
The President is a head of the state; he represents it at home and abroad; takes care of respect for the Constitution, and ensures the continued existence of the Republic and the regular functioning of governmental institutions.
There are two important competences attributed to the President which distinguish his position from the heads of the state in parliamentary regimes. First, he appoints the Prime minister, and on his proposal, ministers and other members of the government. The government must be presented to the House of Representatives within 15 days and must obtain a vote of confidence by the majority of all representatives. Through a vote of censure, which may demand one tenth of the representatives in the House, the government is responsible to the Sabor. Through the right of dismissal it is also responsible to the President who may replace the Prime minister on his own decision, and the ministers on a proposal from the Prime minister. Second, the President may decide to put any question he deems important to a referendum, with the countersignature of the Prime minister, and a decision so reached binds the Parliament and all other state bodies.
The right of dissolution of the House of Representatives, although it is a substantial element of parliamentary government was much opposed during the constitutional discussions, and eventually limited to two cases: if a budget is not adopted in one month after the proposal was submitted; and if a vote of censure on the government is passed in the House. In both cases the President needs a proposal from and the countersignature of the Prime minister, as well as consultation with the chairman of the House. During a period of one year after new elections the House may not be dissolved again.
The President is by the Constitution the supreme commander of the armed forces of the Republic. He has emergency powers which he may exercise in widely defined cases of external or internal jeopardy to the sovereignty and integrity of the Republic or its constitutional order. In such cases his emergency ordinances shall have the force of law; they must be submitted to the Sabor for its approval as soon as it is able to be convene. The right of dissolution cannot be exercised during a state of emergency.
The President is responsible for any violation of the Constitution, and may be impeached by a vote of two-thirds of all the representatives in the House. On such a motion the Constitutional court would decide by a vote of two-thirds of all its members, and should a case impeachment be sustained the president is dismissed from his office.
3.4. The President is by the Constitution made clearly superior to the government. He may convene its session and put certain questions onto its agenda. When present he presides over the session of the government. He also has the right to appoint the Presidential Council and other advisory bodies whose members are his aids and advisors.
In practice president Tuđman went much beyond this limitations. Numerous ministers were replaced without presenting the new ones to the Sabor and asking for a vote of confidence, after an opinion of the Constitutional court that such presentation is required only in cases when the complete government is to be replaced. This does not relate only to minor ministerial posts, but also to the most important ones: three ministers of defence, two of the interior, and three important economic ministers including the deputy prime minister, together with many others, were replaced in this way. On August 3, 1991 accepting the new government the Sabor demanded this practice to be changed.
An enormous Office of the President has come into being consisting of more than thirty special presidential advisors, and a strong staff. The main advisory body was named The Supreme Council of the State consisting of the highest officials of the Sabor, ministers of defence, of interior and of information, minister of foreign affairs, Prime minister and among the three deputies. Presidential advisors are present depending on their specialization, and other persons such as the director of the state TV network, may be invited. In addition, when the crisis in Yugoslavia seriously deteriorated in July, he appointed a new body under the name of the Crisis Headquarter, and put at its head the former Prime minister, which inaugurated the process of governmental reconstruction finally resulting in the establishment of a coalition government.
The personal political style of Dr Franjo Tuđman has much contributed to this trend towards an "imperial presidency".
 It was seriously challenged by the Sabor on August 1-3, and the new Prime Minister demanded that the Crisis Headquarters must be subordinated to the government. It is too early to reach any long term conclusions from this sign of resistance from the Sabor, in particular because of the present danger of open war, but hopefully it may be a sign that initial forms of checks and balances could be coming into existence. The Sabor also made an attempt to strengthen the government by authorizing it to pass delegated legislation with a "sunset provision" (that it ceases to exist if not expressly prolonged by the legislature after a period of SLY months).
3.5. The Sabor is a representation of the people and is vested with legislative power. Its structure is bicameral: The House of Representatives and the House of Županijas.
 Both houses are elected directly at general elections for a four year term. The House of Representatives shall consist of 100 up to 160 members, depending of the kind of electoral system. The House of Županijas provides regional representation and is elected by the people; in each of the regions three representatives. In addition the President of the Republic may appoint up to five members to the House of Županijas from the ranks of nationally deserving people. A president whose tern has expired becomes a member of the House of Županijas unless he expressly declines to accept the honour.
The House of Representatives is the first chamber and the legislator; it overviews the government and decides on the budget. The House of Županijas has an advisory role; to propose and discuss; but also exercises a veto on legislation adopted by the first chamber. In such a case it must reconsider the issue and pass legislation by a majority of all representatives, in a term of 15 days.
Legislation is divided into three categories. Generally, decisions are reached and acts passed by a simple majority provided that more than half the representatives are present at the session. Legislation which regulates civil rights, electoral legislation, establishment and organization of state agencies and bodies, as well as local government, has to be adopted by a majority of all representatives. Finally, as a measure to protect nationalities and minorities, legislation related to all matters of national equality must be passed by a majority of two thirds of all representatives - the same as is required to amend the Constitution. In both the last categories of laws, the delegation of regulative authority has been forbidden.
Protection of the national rights of minorities is in the competence of the special standing commission of the Sabor, which consists of representatives, and of citizens of different national.
3.6. Sabor has not yet been organized according to the above constitutional regulation. Until new elections under the Constitutional Law on Implementation of the Constitution, it functions under the provisions of the 1974 Constitution, the Electoral Law of 1990, and the Rules of Order as amended in 1989. This means that it still works with its three chambers with their old names from self-management ideology, and even more important, it consists of altogether 358 representatives, with a strict and detailed division of competences among the three chambers and complicated mechanisms of mutual adjustment.
Since this huge machinery does not make much sense in circumstances where the chambers have lost their electoral bases, which with introduction of the multiparty system had become the same for all three chambers, an emergency exit was found in holding plenary session of all chambers, on which members of respective chambers vote publicly and separately. This also contributes to diminishing the role of the legislature to a mere forum of legalization of the governmental and presidential decisions.
In the one year period more than 70 percent of the legislation was passed by emergency procedure, provided for as exceptional in the 74 Constitution. This was also a chronic disease of previous legislatures under communist rule where such urgent legislation encompassed an average 25-30 percent of all laws passed.
As for as the control function of the legislature is concerned, it is enough to mention that the, 74 Constitution did not provide a mechanism for a vote of censure on the government, so that the only existing mechanism of control are parliamentary questions.
 As a measure of democratization since the establishment of the new regime all sessions of the Sabor are directly televised, which at least makes their conclusions easier to monitor.
3.7. The Constitutional court was established in Yugoslavia and Croatia by the Constitution of 1963. This first communist constitutional court aroused great optimism at the time, even among some distinguished Western scholars who judged by the way they were Constitutionally recognised and not by the way they operated.
 Under a one-party system constitutional courts could not develop anything like an independent and authoritative position. There was no constitutional requirement for the members of constitutional courts to be jurists, and they were mostly packed by politicians. The essential was - strict Party control. As Slobodan Milošević, the President of Serbia, in his previous function of the head of the Belgrade party organization said publicly case when a few members of the Serbian Court refused to obey his order, "those comrades might be protected by the Constitution, but nothing can protect them from their responsibility to the Party".

Judging again only on the basis of constitutional legislation, which is all we can at present do, since the Court has not been organized according to the new Constitution, the authority of the Craton Constitutional Court has been strengthened, and there is an opportunity for it to develop a serious role within the system.
 Whether this will happen depends of many factors but in my opinion mainly on the new composition of the Court. To put it simply, what we need most is a person of courage and devotion to the Constitution comparable to John Marshall.
The Constitutional Court will be composed of eleven justices appointed for an eight year term, which may be renewed without limitation, by the House of Representatives on proposal of the House of županijas. The Constitution requires candidates to be jurists of distinction and experience, from the ranks of judges, public attorneys, acting lawyers, and university professors of law. The Constitutional Law on the Constitutional Court specifies 15 years of legal experience, and distinction on the basis of scientific or expert works, or legal practice. The president of the Court will be elected among the justices, by themselves, for a four year term.
Independence of the justices from the legislative and the executive branch has been guarantee in they may not be dismissed before a expiry of their term except in cases of: resignation, incapacity for work, or imprisonment on criminal charges. On the existence of these circumstances, and of the criminal immunity of a justice the Court itself shall decide.
The Constitutional Court reviews conformity of laws to the Constitution, and may annul a law or any of its provisions if it holds them unconstitutional. It protects the civil rights and freedoms citizens, may annul any illegal act or order renewal of a procedure by a competent authority by means of a constitutional complaint, which any citizen may submit if a regular mode of legal protection does not exist, or was previously used. It controls the activity and programs of political parties, and may ban a party which would call for violence or otherwise act violently. The Court controls elections, and decides on motions of impeachment against the President of the Republic.
The Court reaches decisions by a majority vote of all its members. Concurring and dissenting opinions may be given.
Since the elections the Court has not shown any signs of activity, which is normal since it works in its old composition. By the provision of Article 46. of the Constitutional Law, the functions of members cease on the day of election of new members, which must be done no less than three months from the day the Law was passed. This term was not respected, and the lame-duck judges expect the day to come without much initiative.
3.8. Independence of the judiciary is guaranteed. Judges and State Attorneys are appointed by the Judiciary Council of the Republic and elected by the House of Representatives on a proposal from the House of 2upanijas. The same requirements for candidates are demanded as for Constitutional Court justices, and the term is eight years. The Council has not yet been appointed.
Judges are appointed for life, and on disciplinary matters. The Judiciary Council decides with a right to appeal to the House of Županijas. They are guarantee stability in their office and may be removed to some other place only by their own consent. A judge may be dismissed only for the same reasons as for Constitutional Court justices, and enjoys the same criminal immunity as a representatives of the Sabor. The Supreme Court is the court of final appeal, and ensures uniform application of the law, and the equality of citizens under the law. The law on the judiciary has still not been adopted, nor any draft made public.
As a safeguard against criminal judges and public prosecutors who served the communist regime, the Sabor in December 1990 amended the Judiciary Act providing that all judges and public prosecutors must be reappointed by the Sabor in a period of three months. This act, passed before the adoption of the new Constitution was clearly unconstitutional in relation even to the old, let alone the new Constitution, but despite initiatives The Constitutional Court avoided hearing the case, for the reasons I described earlier. Although I do not have the exact figures, it could be said that the purge among judges was moderate, and there was no other form of retaliation even against judges well known to the public for their harsh verdicts in political cases. Some of them retired and others work as private lawyers. Among the public prosecutors it was more serious, and all heads of the various offices were replaced by new people. There was no case-in which a revision of the political process was demanded, despite the fact that numerous previous prisoners of conscience sit in important places.
The Constitution establishes an Ombudsman as a parliamentary commissioner to defend citizens’ rights before the administration, but the law has not yet been passed nor the office established. The Social Attorneys of Self-management from the earlier regime was abolished by law, as was the whole system of Courts of Associated Labour whose competences in labor disputes were assigned to the ordinary courts, despite the proposal to transform them into a system of labor tribunals under the authority of the Supreme Court.
4) State Sovereignty and Confederation
4.1. It would be impossible here to present, let alone to analyse the ten years long process of disintegration of the Yugoslav federation which eventually resulted in the outbreak of civil disorders and danger of war during the summer of 1991, or to examine the much deeper reasons of failure which date back to the formation of the Yugoslav state in 1918. Instead, I shall try to present the constitutional situation of the Yugoslav federation today, the position taken towards it in the Craton Constitution and subsequent constitutional decisions, and conclude by an attempt to look into perspectives for the peaceful resolution of the Yugoslav crisis.

For ten years after the exit of the President for life Josip Broz Tito, Yugoslavia demonstrated its impotence either to live with the heritage he left in the 1974 Constitution or to adapt its constitutional design to the demands of modern times. Attempts to make a new democratic constitution had already started in 1981, thus much earlier than the perestroika initiated by Gorbachev in the Soviet Union. But they were all unsuccessful, so that Yugoslavia met the collapse of communist regimes totally unprepared for transformation. This process, accelerated after 1987, when the new Serbian party leadership with Slobodan Milosevic declared an imperialist policy towards other Yugoslav republics, claiming the historical merits and interests of the Serbian people. The federal Constitution was gradually destroyed as a result of confrontation among the republics which could not accommodate their interests within the framework of the federation.
During our protracted crisis Westerners have generally advised the Yugoslavs to adhere to their constitution, and amend it in a democratic manner so that conflict of interest may be resolved peacefully. Unfortunately, such benevolent advice is no help, because of the constitutional situation in Yugoslavia. Let me explain this constitutional situation about which a trained lawyer can hardly think without beginning to feel ill.
The Yugoslav Constitution of 1974, as amended in 1981 and 1988, still guaranteed by its provisions the leading role of the working class and the League of Communists. It also gives an important role to other socialist organizations such as the Socialist Alliance of the Working People and the Labor Unions. None of those organizations exist any more; and the League of Communists fell apart at its 14. Congress in January, 1990.
The Constitution of '74 regulates a "self-management" organization of production, a one-party system, indirect "delegate elections", and limits exercise of any civil rights according to the "interests of socialist development". Even if such obsolete provisions could be ignored, or avoided by interpretation, there are others related to the organization of the Federation which cannot. There is virtually no body or decision on the federal level which could be judged as fully in conformity with the Constitution.
The Constitution requires for any amendment to it to be adopted that legislatures of all SLY republics and of the two autonomous provinces give their respective consent. However, the two provinces have been reduced to the rank of local governments by the new Serbian Constitution adopted in September 1990,
 and one of them that of Kosovo was dissolved by an Act Or the Serbian Assembly in July, 1990 - after its Albanian members declared independence from Serbia - and the majority of its representatives are arrested or in hiding. Thus, the constitutional requirements to amend the Constitution simply cannot be respected.
The Presidency of SPRY consists of one representative from each of the republics and both provinces. By reducing the provinces to local governments, Serbia ensured three voices in the Presidency. In March, 1991 a representative from Kosovo was replaced by the decision of Serbian Assembly immediately after he, for the first time, voted against the Serbian leadership. Neither for dismissal of the first nor appointment of the second representative of Kosovo is there a constitutional basis, since it is the competence of the Assembly of Kosovo. The crisis became more severe in May, 1991 when Serbian and Montenegrin members of the Presidency refused to appoint the Craton representative Stipe Mesić as president of the Presidency for a one year term, as provided by the Constitution which lays down a one year rotation of the post, and the Rules of Procedure of the Presidency which had fixed the order of republican and provincial rotation. The procedure had previously automatically been employed eleven times. Mesić was eventually appointed as president on the intervention of European Community, and in the presence of its "troika", a crisis task force composed of ministers for foreign affairs of the Netherlands, Italy and Luxemburg.
The Federal Assembly consists of two chambers. The Federal Chamber was last elected in 1986, and its term expired in 1990, but since it was impossible to adopt electoral legislation, it had been on its own decision prolonged twice, the second time sine die. Thus, in July, 1991 the Slovenian and Craton government decided to withdraw their representatives from the Chamber. The Chamber of Republics and Provinces acts according to the principle of unanimous decision-making by the republican and provincial legislatures. The Assembly of Kosovo, which no longer exists any more, maintained its delegation in the Chamber, and this acts on instructions from the Serbian Assembly.
In this situation the Federal Executive Council (the Government) is in the precarious position of a government with no legislature.
This brief survey demonstrates that Yugoslavia is in reality a country without a Constitution. Under the tutelage of the European Community with assistance from the United States war has been avoided so far. But the question is how to resolve the situation.
4.2. In an attempt to answer this question, a very peculiar provision has been included in the Craton Constitution. Article 140 rules that "The Republic of Croatia shall remain part of the SFRY until a new agreement is reached by the Yugoslav republics, or until the Sabor decides otherwise." Further, Section 2 of this Article authorizes the "organs of the Republic" to take necessary steps to protect the sovereignty, territorial integrity and interests of the Republic in all cases where such interests are jeopardized by actions of federal bodies or organs of other republics or provinces. During constitutional discussions in Croatia, in October, 1990 a draft of the Confederal Agreement was drawn up and offered for consideration to the Yugoslav republics, jointly by the Craton and Slovenian governments.
 This draft copies the institutions of the European Community, and envisages a proposal of monetary and customs union, common protection of civil rights, common market, free circulation of labor, capital and goods, and a common defence. Confederative bodies would be an Advisory Parliament, a Council of Ministers, Executive Commission and the Confederative Court. It was immediately rejected by Serbia and Montenegro. This influenced an acceleration of action by the Slovenian and Craton governments, but also provoked reactions in the Serbian populated areas of Croatia who declared their independence from the Republic after a referendum held in August 1990 and their intention not to follow Croatia if she decides to secede from Yugoslavia, whether in a form of confederation or otherwise.
Claming Sec. 2. of Art. 140. of the Constitution, the Sabor of Croatia on February 21, 1991 declared the supremacy of republican legislation over federal, which cannot be implemented unless in accordance with the Constitution of the Republic. The Serbian self-proclaimed autonomous province of Krajina, reacted by declaring the primary of its own regulations over republican ones. The Constitutional Court of Croatia declared this decision unconstitutional, and the Federal Constitutional Court declared the Craton decision unconstitutional but no one could enforce such decisions.
In May, 1991 the president of Croatia had put the question of Craton independence to referendum. 84,94 percent of the voters turned out, and a majority of 93,24 percent of the votes were "Yes" to the question which reads: "Do you agree that the Republic of Croatia as a sovereign and independent state, which guarantees cultural autonomy and all civil rights to Serbs and other nationalities in Croatia, may enter into an alliance with other republics?".
 This decision at a referendum binds the government, and the Sabor in implementing it on June 25, 1991 declared the "establishment of the sovereign and independent Republic of Croatia". But the decision included also an invitation to other republics to start the process of "dissociation from the Yugoslav federation", and the will to respect federal laws during that process.
 Croatia also proposed to other republics to start negotiations on the formation of an "alliance of sovereign states". A Constituent part of those decisions was the Charter on Rights of Serbs and other Nationalities in the Republic of Croatia.
The action was coordinated with Slovenia, however went a step further, and declared full independence and invalidation of all federal regulations on its territory, and sent police to take control of the borders. Army intervention followed. It is still not clear by whom it was ordered, since the Presidency, by Constitution the Supreme Commander of the armed forces did not exist because of the crisis over appointment of its president. The reason given for the military invasion in Slovenia was in order "to protect the Yugoslav borders". In Croatia, a rebellion of the Serbian population in several areas of the country started, with the support of weaponry, supplies and also volunteers from Serbia.
Branko Smerdel(
15. CROATIAN IMPERIAL PRESIDENCY: Constitutional Design and Operation
1) INTRODUCTION

The term "imperial presidency" is used here to denote a system of power organization which by its constitutional design gives predominant role to the head of the state, and however democratically elected, and based on popular support, enables in actual operation of the government, for real decision making to concentrate with the president of Republic. Such tendencies might exist in mature democracies, but have been particularly visible in most of the new, post-communist countries.

Accompanied by personalization of power and leadership they might be a jeopardy to consensus building in respective polities, and thus for a development of pluralist democracy, especially because they fit well to the political tradition and latent political psychology of the post-communist political systems. On the other hand, in situations of economic crises or a war, as in the case of Croatia, such development seems nearly as inevitable.

In this paper I deal with the constitutional design, and actual political operation of the semi-presidential government in Croatia 1990-1993., and would not try to elaborate factors which have contributed to a development of Croatian presidency along imperial lines, nor the prospects of different developments.

2) ADOPTION OF THE SEMI - PRESIDENTIAL MODEL

(1) Introduction

After the landslide victory at the first multiparty elections held in April 1990, the victorious party - Croatian Democratic community (HDZ) - had, by installing its chairman, Dr. Franjo Tuđman, an elected representative of the Zagreb district of Dubrava, as a president of the Presidency (instead to the post of the Prime Minister), demonstrated its intention to introduce a certain form of governmental organization which would give a predominant role to the head of the state in the post-communist Republic of Croatia.
 By the first amendments to the Constitution of 1974, the collective Presidency of eight members appointed by the Assembly and rotating at the post of its president on one year terms, had been transformed into the body chaired by the President of Republic, and consisting besides of the seven vice-presidents of Republic, already in July, 1990. Out of stressing the authority of the President, those amendments did not change the basic design of the communist Constitution of 1974 which had given to the Presidency a strong initiative towards the Assembly and a dominant role in deciding strategic issues as well as a supreme control over the security apparatus and defense within the competencies of the (than) federal Republic.

This choice, although not mentioned in the HDZ electoral manifesto, or the Presidents address to the parliament with his eleven points of direction for drafting the new constitution, was vehemently defended by the HDZ members in the drafting bodies, the Constitution - making Commission, the Parliament and the public. Under such political imperative, experts engaged in the drafting bodies have taken the French system of the 1958 Constitution as a model, and basis for theoretical explanation of reasons for the choice.

(2) Proponents

Argumentation in favor of the semi-presidential model had been developed, and indeed the very term introduced into the Croatian political vocabulary, by Smiljko Sokol, professor of constitutional law at the Zagreb University, who was the leading editor of the constitutional text. But the choice was by no doubt made by Franjo Tuđman himself.

All classic argumentation from the comparative literature had been repeated during the discussions. In this view, a realistic evaluation of operation of the modern parliamentary system: demonstrates a prevalent role of the executive in its relations to the legislative bodies. Real power has been concentrated regardless of actual constitutional design in governments, and ultimately in the hands of prime ministers in cabinets, and the only serious challenge to this power might occur not from the legislators, but from the ranks of the ruling party itself. While the American system might make a difference, it is due to the absence of ideological controversies between the two parties and also to the lack of discipline within their ranks, and thus cannot be imitated in the given circumstances. Other instances of parliamentary dominance, however rare, such as Italy or the French Third and Fourth Republic, rather make a case against the parliamentary model.

Therefore, semi-presidential model is the best way to accommodate the two contradictory demands which stand before creators of any constitution: for a high level of efficiency of an energetic government, and for a high level of democratic control over such a government. The system which makes the power relations, as well as lines of responsibility transparent brings thus a clear advantage over the system which disguises them by a democratic facade and a myth of parliamentary sovereignty. This is why, the argument continues, numerous new democracies, as well as the most of post-communist states have opted to follow the French instance. Even Spain, with its parliamentary government, makes a case in favor of a powerful president because of the important role the Crown played during the process of transition.

Besides, this system is particularly suitable considering the Croatian experience with parliamentarism and its political tradition, to which a new democratic state was to return after the four and a half decades of communist rule and its constitutional facade of assembly government. Parliamentary system of the Kingdom of Serbs, Croats and Slovenians (1918-1931) finished by a court coup on January 6, 1929 by which a personal rule of the king Alexander of Serbia had been introduced, after the assassination of the Croatian opposition leaders in the Belgrade parliament. And under the Austro - Hungarian state, the Croatian home rule was headed by a viceroy (Ban) who had, since 1848, administered it together with a Council (Bansko vijeće) who was answerable to him and to the Parliament.

From the perspective of the drafters of the Constitution, an energetic and responsible government was obviously needed in the times ahead, considering the unresolved relations within the Yugoslav federation, and a magnitude of the task of restructuring a whole economic, political and legal system in order to develop a market economy, political democracy and a rule of law. Amid the overwhelming demands for democracy and optimism after the successful elections, transition of power, and establishment of the democratic parliament, a possibility of developing a variety of checks and balances in relations between the government and the legislature seemed rather plausible, if necessary precautions prevail in the political process.

There has been an additional factor present, although not much discussed during the drafting process. Due to the lack of leadership, for several years of political struggles in the federation ignited by the Serbian strive for dominance which was expressed in demands to replace the confederal constitutional setup by a principle of "one man-one vote", which had taken a form of open treats after Slobodan Milošević took power in 1987, Croatian communist politicians had held a low profile, trying to avoid any participation in the than open conflict between Serbia and Slovenia. In such a situation people begun to seek a leader. This element of a "parochial political culture" has been strengthened during the war of 1991 - 92, and confirmed at the presidential elections of August 1992. Times of anxiety and troubles do not contribute to claims for impersonal politics.

(3) Opponents

Opposition to a model which would concentrate power in the hands of the president during the drafting process was very weak indeed. This was directed against the victorious HDZ from the ranks of reformed communists (SDP - Party of Democratic Change) and Socialists (Socialist Party of Croatia - SSH) who had lost elections, and thus had been attributed a burden of responsibility for misgivings of the communist system - whose main characteristic had been exactly a concentration of power and disregard for the constitution.

But the argumentation they submitted in their alternative constitutional draft, have had its weight. There exists no guarantee, or even a probability, that a government dominated by an individual would act more efficiently, prudently and responsibly, than the government dependent from the parliament. Perils of presidentialism, concentration and personalization of power, and a possibility of personality cult always exist in presidential systems. Protection against abuses of power, as well as a protection of ethnic and political minorities must reside in the parliamentary responsibility of the executive. The country has its experience with a great leader, and should be aware of fragility of the system founded on a personality and not on institutions. And also, in respond to the arguments of tradition, Croatian parliament - Sabor - has been a body which symbolized a maintenance of Croatian statehood during the centuries of foreign rule. There were no attempts to silence such opposition, but former communist officials arguing for parliamentary responsibility had been easily dismissed in all deliberations, and ridiculed in the public. While the ranks of their new opposition party were falling apart because of the resistance of the conservatives, and changing ranks by numerous previously distinguished members who hurried up to join the victor, they obviously in the eyes of the public lacked legitimacy to defend the system their party had eliminated and been suppressing any voice in favor of it for forty five years of rule.

(4) Mediators

Arguments from the moderate Coalition of the People's Agreement, who had been the worst loser at the elections also did not have an appeal to the majority in parliament.
 Good instance of their position makes a statement by Miko Tripalo at the final session of the Constitution - making Commission in November 1990. He, while arguing against the presidential system, pointing to Tuđman who were chairing the meeting, had said: "I am not saying this because of my doubts towards Franjo Tuđman. To this man I trust and would be ready to give full authority. But the question is who takes the position next in the future." This statement, which Tripalo had in the meantime repeatedly regretted publicly, explaining it by "a courtesy", demonstrates however a lack of the basic trust of the liberal constitutionalists that no one, not even themselves should be trusted to obtain an full and unlimited authority.

In the expert committee there were attempts by independent members to "soften" the rigid French model, although that body worked within the given directions and never discussed strategic alternatives. At least one thing had been out of question. As in all other post - communist states, a direct elections for the president made a demand shared by the political parties and the public virtually without exception. Croatian people were strongly against any form of indirect elections, with which they have had much of a bad experience during the years of existence of the complicated system of "delegations".

Some of those cautious corrections had been accepted, mostly because they were considered of minor importance as in Wilson's terms "niceties of the Constitution", or at least of no immediate significance.

The most important prospectively might become the provision of the Article 95/2 of the Constitution, which limits any person to serving only two terms as the president. Others include a requirement of counter-signature by a Prime Minister for such presidential acts as: a dissolution of the House of Representatives, which has been permitted only in cases when the House passes a vote of censure to the government, or rejects a budget proposal for a month after its submission by the government, and cannot be repeated within a year from the following elections (Art. 104); and for a call of referendum (Article 87/2).

Responsibility of the president before the Constitutional Court on impeachment for a violation of the Constitution was also widely demanded and had met no opposition.

But to a proposal which would require from the president to "freeze" his party activities while in office, there was a firm resistance from the HDZ representatives, and it had been rejected in the committee. Same was the case with the proposal to establish a vice president which was rejected, although had originated from the ranks of the ruling party, because of a strong opposition from the Sabor's leading officials. If there had been any argumentation about it was on a ground that such an office would stimulate struggle for power and succession.

This, just as other discussions on the draft show the attitude shared by the ruling party together with the opposition, which considers the constitution as a policy instrument to achieve certain immediate political aims. Thus, the Constitution had been drafted not only under a supervision of president Tuđman, but the presidency was tailored according to his personality and his apprehension of leadership. By his firm majority in the parliament, control over his party and a public support, he has been continuously moving the presidency towards an imperial type, against a loud but impotent opposition from various sides and for various reasons.

But let us look first at the constitutional design of the presidency and its relations to the legislature and the government.

3) CONSTITUTIONAL POWERS OF THE PRESIDENT

Separation of powers has been declared the fundamental principle of governmental organization by the Article 4. of the Constitution. The president is thus a representative of the people's sovereignty just as the legislature is.

The president is elected directly at general election for a five year term. There are two runs of elections if no candidate in the first run obtains the majority of votes of the citizens who voted. Into the second run the two candidates with the most votes from the first one enter (a ballotage). No one might serve as president for more than two terms. In a case of death or incapacity of the president he would be temporarily replaced by the chairman of the legislature for a period of no more than 60 days in which elections should be held.

The president is a head of the state; he represents it at home and abroad; takes care of respect for the Constitution, and ensures the continued existence of the Republic and the regular functioning of governmental institutions.

In addition the two important competencies attributed to the president distinguish his position from the heads of the state in parliamentary regimes. First, he appoints the Prime minister, and on his proposal, ministers and other members of the government. The government must be presented to the House of Representatives within 15 days, and must obtain a vote of confidence by the majority of all representatives. Through a vote of censure, which may demand one tenth of the representatives in the House, the government is responsible to the Sabor. Through the right of dismissal it is also responsible to the president who may replace the Prime minister on his own decision, and the ministers on a proposal from the Prime minister. Second, the president may decide to put any question he deems important to a referendum, with the countersignature of the Prime minister, and a decision so reached binds the Parliament and all other state bodies.

The right of dissolution of the House of Representatives, although it is a substantial element of parliamentary government was much opposed during the constitutional discussions, and eventually limited to two cases: if a budget is not adopted in one month after the proposal was submitted; and if a vote of censure on the government is passed in the House. In both cases the president is required a proposal from, and the countersignature of the Prime minister, as well as consultation with the chairman of the House. During a period of one year after new elections the House may not be dissolved again.

The president is by the Constitution the supreme commander of the armed forces of the Republic. He has emergency powers which he may exercise in widely defined cases of external or internal jeopardy to the sovereignty and integrity of the Republic or its constitutional order. In such cases his emergency ordinances shall have the force of law; they must be submitted to the Sabor for its approval as soon as it is able to be convene. If, however the parliament cannot convene into session because of circumstances, under the Article 17, presidential ordinances might even suspend certain provisions of the bill of rights, but within limitations. The right of dissolution cannot be exercised during a state of emergency.

The president is responsible for any violation of the Constitution, and may be impeached by a vote of two-thirds of all the representatives in the House. On such a motion the Constitutional court would decide by a vote of two-thirds of all its members, and should a case impeachment be sustained the president is dismissed from his office.

The president is by the Constitution made clearly superior to the government. He may convene its session and put certain questions onto its agenda. When present he presides over the session of the government. He also has the right to appoint the Presidential Council and other advisory bodies whose members are his aids and advisors.

He communicates with the legislature by his presidential Addresses, which he is obliged to submit once a year, but also when he deems necessary. The Houses should hear a presidential address without immediate discussion.

4) OPERATION 

(1) Constitutional design

The term "semi-presidential system" has taken roots in Croatia, although a "presidential-parliamentary" or "a rationalized parliamentarism" would better signify constitutional intentions. It could even be said that the term "semi" intentionally disguises its nature which by no doubt stresses a role of the president more than the "presidential system" based on a separation and sharing of power in the United States. This goes for the pure constitutional distribution of powers, generally as well as in the French instance, which opens a possibility of development towards a full concentration of power in the presidency. This is particularly the case in Croatia, where the concentration of power, which would be however inevitable during the war and a prolonged state of fragile cease-fire, together with a personal political style of the incumbent, have given rise to allegations of "authoritative", "personalized" or even "dictatorial" functioning of the Tuđman's presidency
, and a perpetual discussion and demands for a change of the constitutional framework of an "imperial presidency".

The key constitutional ground for such a development make the provisions by which the president is responsible (1) to ensure a respect for the Constitution; (2) to guarantee the continuance and unity of the Republic, and (3) to ensure the regular functioning of the governmental institutions. From those, a number of "implied powers" might be, and indeed have been derived. Widely interpreted, such responsibilities include, particularly in the states of emergency, whether officially declared or not, a variety of means to intervene in any field of administration whenever deemed necessary, and thus a full control over the governmental institutions, as well as over the armed forces and security services. When such a circumstances exist determine the president himself, with the exception of a formal declaration of war which has been reserved to the parliament. Those constitutional provisions have been claimed by the president and his legal counsels in various cases when challenged for his actions in foreign and domestic politics.

(2) Organization of presidential control

After the three years of development a focus of power in the Croatian political system firmly resides with the president and his office. Administrative and political basis make the Office of the President and his advisory bodies.

Under the Article 106 od the Constitution, he appoints, chairs and dismisses the Presidential Council "and other advisory and auxiliary bodies". At first, beginning 1991 the advisory body had been founded under the title of a Supreme Council of the State. This title, which the Constitution does not provide, was a point of much criticism from the opposition. After the elections of 1992 it was replaced by the two advisory bodies: the Presidential Council and the Council of Defense and National Security.
 In the first, about thirty top legislative, executive and the ruling party officials have been members; whilst in the second sit the chairman of the parliament, the Prime Minister, the ministers of defense and interior, together with the top military commanders and heads of the security agencies. Sessions of those bodies have always been closed to the public and only a scarce press releases have been issued after the sessions. Reportedly, those are places where the president after deliberations holds c final word and makes decisions, which are than executed by the government and by a party machinery passed trough the legislature if necessary.

The president communicates with the public on his regular monthly press conferences, held in the Presidential Court, before the invited domestic and foreign journalists, which have been directly transmitted over the radio and television. The intention was announced after the elections that he would once a month receive common citizens in the Court, but latter it had been forgotten. On one occasion in August, 1993 Tuđman had chatted on the TV in a relaxed way with a group of journalists, in an apparent attempt to improve his image in communicating with the public.

The top administration is according to this organized in the Office of the President, located in the Presidential Court. The number of advisors, which at one point on the eve of war counted in dozens, was in August of 1992 reduced to four: for foreign politics, economy, internal politics, and public services. But latter a number of special advisors had been appointed: for constitutional matters (Smiljko Sokol); for economy (Franjo Gregurić); for the military (Army general Anton Tus); for negotiations and questions of succession of the former Yugoslav state (Zvonimir Lerotić), etc. so that number is not clear at the moment.

The Office of the President has became a main place from which people are located to important positions at home and abroad if not eliminated from ranks of candidate for such positions.
 Hrvoje Šarinić, Prime Minister from August 1992 till March 1993 had previously held a position of the Director of the Office, and after his resignation was appointed a head of the Office for National Security which controls and coordinates activities of all intelligence and security services. The post of the Director holds since Jure Radić, professor of civil engineering at the Zagreb University who had got it after a short period as a minister of science. In general, a fast rotation of selected cadres makes a characteristic part of the Croatian political process. Of course, in such rapid rotation, there are those who are launched out of the circle.

According to the Local Government Act adopted in December 1992, an elected head of the local government executive ("župan"), has to be approved by the president of Republic on a proposal from the government, and might be suspended on a decision of the government because of a violation of law and the Constitution.

Under the Article 111 of the Constitution, government is responsible to the president and to the House of Representatives. Actually, the president decides on the composition of government, and has replaced or removed numerous ministers, often without any explanation.
 Practice required by the Article 112 to present a new appointed minister to the House and ask for a vote of confidence has been established only after a sharp protests from legislators who, during the first half of 1991 would learn who the actual minister is only from the press. The most important "state ministries", of defense, foreign affairs and of interior have been, although within the government, been considered as under the immediate control of the president himself. Minister of defense Gojko Šušak has for a log time been regarded by the press and the general public, as the second in ranks of an unofficial hierarchy.

Being aware of this, and as if trying to reduce his responsibility, the Prime Minister Nikica Valentić had, at his investiture in the parliament in April, 1993 openly said: "My government is not going to create any policy of its own, but only to faithfully execute policies formulated by the president of Republic." As during the previous regime, the government thus remains in a position of dependent body, primarily responsible for economic and social policies, while the focus of power stays with the president.

(3) Tuđman's political style

Tuđman's personal political style contributes much to a perception of the presidency as imperial. Dr. Franjo Tuđman (1922), Tito's partisan, and the youngest general of the Yugoslav Army after the war; a historian and an author of numerous books, which were noticed for their unconventional approach to history
; a prisoner of consciences; and a politician of millenarian vision of the independent Croatian state, could hardly ever have been a person of particular tolerance towards his opponents.

He has often responded to a criticism from the opposition by calling its leaders "political dilettantes who do not know and understand what politics is about." In his interview on the New Years Eve 1991 he said openly: "I do not see anyone who would be competent enough to replace me in the office." Or, in August, 1993: "If there had been any competent people within the opposition I would bring them to responsible positions, but where are they - I do not see them." In that occasion, chatting in a relaxed way with a group of journalists, he explained his views on the nature of political decision - making: "In the state, like in the family, or at nay other place, there must be someone who cuts discussion, makes a decision and takes responsibility for it. Large groups of people are hardly capable of making energetic and fast decisions." His style has often been compared to the one of the late Yugoslav president Tito. But, it is important to stress that serious differences exist. During the Tito's times virtually any opposition, let alone a criticism of the president for life, had been severely suppressed and punished. There had been no place in the country to publish such views. Even the kind of analyses like this paper had been prosecuted and punished by imprisonment. Tuđman himself had spent years in prison, and decades of imposed absence from public life, for his stubborn defense of his ideas and scientific findings; in 1982 he was sentenced on two years in prison and a five years subsequent ban from public appearances because of an interview given to the Swedish journalist and published in the Western press. This is not a part of Tuđman's style, or the existing regime in Croatia. The president, and the system has been all the time criticized, and often ridiculed in the press, and there are no attempts to suppress or discourage such writings.

Tuđman's political style is by no doubt authoritative but not authoritarian. It is more of a kind of an omniscient professor, impatient with the ignorance of the people around him. Tuđman thinks that however democratic, country must to have a strong leadership, and thus repeatedly judges contemporary Croatia as "the firmest among the new established post-communist democracies".

According to this concept, he had done much for a grandeur of the state: presidential guard in a folk costumes, presidential court, jet plane, dwelling in the former Tito's villa, and receiving foreign guests in his site at the island of Brijuni -all has been a matter of permanent disturbance to the opposition. He had often explained that such things have been done for the sake of the state and not for himself. And always had claimed the results of elections which in his view demonstrate the popular approval and understanding for that.

Opposition to semi-presidential system in Croatia suffers of a lack of credibility. In my view, confrontation of most among the Croatian opposition leaders with the president, does not include a honest commitment to parliamentary government, but rather a popular and efficient instrument in political struggle. During the 1992 presidential campaign, seven out of eight candidates, thus with the only exception of Tuđman himself, were promising that, as soon as in the office they would strip the presidency off all its dominant powers, and give a prevalence to the parliament. But there was something essentially contradictory in such commitments of people who were coincidently proclaiming a number of more or less radical promises they obviously would not be able to fulfill as presidents, if they hold to the first one. Anyway, to amend the Constitution one would have to win a two-thirds majority in the House of Representatives, but not the presidency. In comparison to all of them Tuđman's claim for the presidency looked the most honest of all, and had been honored by the electorate by 74.9 percent of votes in the first run.

Sometimes however, on the turbulent Croatian political scene the demands for changes lack any elemental rationality. This goes for demands from politicians, whose party fellows were at the time participating as ministers in a coalition government, to open the process of constitutional changes, and strip the president off his powers, during the period of summer 1991, thus at the pick of the war, in which in views of the Western observers Croatia had been unable to defend itself.

5) CONCLUSION

I do not think that the question of advantage of any certain type of government has been resolved in the literature in a way when we might say that parliamentary government per se has a clear advantage. Both systems have their advantages and disadvantages.
 Therefore, I would have rather presumed that truly democratic constitutions enable by its constitutional design enough flexibility for decision - making to concentrate when actual problems demand so, but also to disperse power, and return to their "normal" functioning when situation changes. This however does not depend primarily on the kind of constitutional design, but rather on political culture, tradition and circumstances the country is faced with.

Before the war in Croatia, I had expected a system of checks and balances to gradually develop in Croatia.
 When the cited article was published, in August 1991, it had been already clear that events would delay such developments sine die. Prolonged situation of crisis has only contributed to the concentration of power with the president, and the key question remains if it is possible to foresee a process in which such a system would give place for a greater role of the parliament.

Thus the problem remains for the future. First, the described style causes patterns of imitation to occur among officials on various levels. Second, it tends to eliminate critical personalities from the president's environment. And, the most important, an over - personalized system of state power could hardly contribute to establishment of the system which would survive its creator without serious disturbances. Regarding the Croatian political experience, here applies Tocqueville's observation that, to make use from the past experience, democracy has already to achieve a certain level of civilization and enlightening. In regard to organization of its government, this process in Croatia still has to wait to take place.
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� The traditional name for the Croatian parliament.


� C. Croatian Political Scene, Elections 1992, Ministry of Information of the Republic of Croatia, July-August 1992.p.5.


� Smiljko Sokol (1940) is professor of Constitutional law at the University of Zagreb Law School, and the main author of the first electoral law of 1990; the constitutional text of 1990; as well as of the Electoral Law of 1992. He recently joined the HDZ.


	Ivica Crnic (1951) is one of the most distinguished experts in Civil Law in Croatia. To take a ministry he abandoned his position of the associate judge of the Supreme Court.


� C. for instance of such a statement the article by Zdravko Tomac, former deputy Prime Minister in the government of democratic unity formed on August 2, 1991 and in function until the end of August 1992. published in Slobodna Dalmacija of October 26, 1992 p.4.


� This trend started already after the first free elections of 1990, and have continued after the elections of 1992. To offer some evidence: one of the founders of the Social - Liberal Party, a political science professor Zvonko Lerotic, joined HDZ already after the first elections, and serves since as the chief presidential advisor for the internal policy; the founder and a head of the (one of) the Christian-Democratic Party, Mr. Stjepan Herceg, served as a presidential advisor since the aftermath of the free elections of 1990, and was appointed Attorney General after the elections of August 1992; the vice - chairman of the Social Democrats, professor Zvonimir Baletic joined HDZ and was appointed a Minister without portfolio, which position he maintained after the second elections; after the former deputy Prime minister professor Zdravko Tomac failed to obtain a position of ambassador to Slovenia, it was publicly disclosed that he had promised to president Tudjman to resign his position of the vice - chairman of the SDP - Party for Democratic change, and to join the HDZ before the elections, etc. The most recent acquisition of the kind come in October when a group of leaders of Croatian National Party joined HDZ accusing its Party's leader Dr Savka Dabcevic - Kucar for the electoral defeat.


� c.Juan Linz, The Perils of Presidentialism, Journal of Democracy,1,no.1 (1990), pp. 51 - 71.


� This issue had been much discussed in connection to the so called 'urgent legislation' by the parliament, meaning a reduction of parliamentary legislative procedure up to the point that representatives have to decide on texts of proposals submitted by the government on the very same day when decision is to be made. During the first two years as much as 70 percent of all legislation had been enacted trough such a summary procedure. After revoking the delegation of legislative powers to the government, the Sabor immediately found itself caught into such a trap, and than reluctantly renewed the delegation. Only after the advice of a group of the German legal experts who visited the parliament beginning November 1992 in order to offer their help, a notion of specific delegation of legislative authority begun to be present in parliamentary discussions.


� The Presidential council consists of 32 members appointed by the president, including the top state, as well as the party and military officials. The National Defense council has 14 members, including the (civilian) ministers of defense and of interior with top generals of the Armed Forces.


� Further changes were directed towards strengthening the image of the presidency: after the air attack on the medieval viceroy palace in the center of the Zagreb Old City on October 7, 1991 when the Yugoslav Army failed to kill Tudjman together with the (than still) federal Prime Minister Ante Markovic, and Federal president Stipe Mesic, Tudjman had to move his office into the site located at the foots of the mountain over the city, officially named Villa Zagorje but generally known as Tito's villa, together with the in May, 1990 formed Presidential Guard dressed in folklore red uniforms. The site has in September 1992 been renamed into the Presidential Court and declared a permanent residence of the President of Republic. It has also been declared but not yet realized that the president would soon become to receive citizens ordinarily once a month. Additional related measures include much disputed purchase of an 18 million dollars presidential plane, and a fleet of official BMW cars. Tudjman explained repeatedly during the presidential campaign that in his opinion such measures are necessary for the image of the new state, and not for his personal gain or comfort. Apparently, the electorate accepted it like this by supporting Tudjman at the August elections. Opposition leaders and independent journalists rather often make comparisons with the standard of living of the late president Tito.


� I presented this argumentation in an article in Naše teme, 1990, no.2-3.
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(( This paper was completed in August, 1991 and presented at the Conference on Constitutionalism in Eastern and Middle Europe, held at the Chicago University School of Law, October 18-21, 1991.


� See Arend Lijphart: "Constitutional Choices for New Democracies", Journal of Democracy, Vol. 2, No. 1, winter 1991 p 72.


� From the start of free constitutional discussion in Yugoslavia, we have been arguing in this direction. See Branko Smerdel: "Constitutional Experiment With Socialist Self-Management", Arhiv za pravne i društvene nauke, Beograd, vol. 44, No. 1- 3/1988 pp. 57-81 and: "On the Aims and a Scope of the New Constitution: What Science Can Contribute?", Naša zakonitost, Zagreb, Vol. 43, No. 6/1989 pp. 721-728. I found my argument much in line with Jon Elster's in his: "The Possibility of Rational Politics", Arch, europ. sociol. vol. 128, 1987, pp. 67-103. + Titles of works published in Craton or other Yugoslav languages are translated into English. Titles of publications and journal would indicate the original language of the work, unless otherwise indicated in a note.


� For an instance of such sophisticated methods, which could not help in the actual situation of the "political architecture" even to those who knew them see for instance: Geoffrey Brennan and James Buchanani "Predicative Power and the Choice Among Regimes", The Economic Journal, vol. 3 (March 1983) pp. 89-105; for a different approach Vincent Ostrom: "Institutional Analysis and Development: Rethinking the Terms of Choice", in David Feeny, Hartmut Picht and Vincent Ostrom: Rethinking Institutional Analysis and Development. International Center for Economic Growth, San Francisco, Cal. 1988. pp. 439467.


� The Commission is composed of 24 members, half of whom are representatives and half experts nominated by the political parties, both groups formed according to a proportion of the respective parties in the Sabor, but with no right for experts to vote.


� See: Political and Legal Principles for Elaboration of the Constitution of the Republic of Croatia, Address by the president dr Franjo Tuđman to the Session of the Sabor on July 25, 1990. Published in Isvešća Hrvatakog Sabora (Reports From the Sabor) No. 3 of August 3, 1990.


� We Stand Before a Great Historical Challenge, the Adress of President Tuđman to the Sabor on Dec 22, 1990 on the occasion of the formal declaration of the Constitution, Izvješća Hrvatakog Sabora, No. 15 of Dec. 22, 1990.


� This mixing of criteria is emphasized by Gerhard Casper: "European Convergence", The University of Chicago Law Review, vol. 58, No. 2 (Spring 1991), pp. 44 1-446, in fine.


� See Roberta Herzberg and Vincent Ostrom: "Votes and Vetoes", in F.X. Kaufman, G. Majone, Vincent Ostrom (Eds.), Guidance, Control and Evaluation in the Public Sector, de Gruyter, Berlin-New York 1986, pp. 433445.


� Formulation of sovereignty in the Constitution made up a very important part of the constitutional debate, and is here included in a footnote only because of the concept of this work. The crucial issue in the debate was that of "National sovereignty", or to put it simply the question of: "Whose national state?" There were pressures to declare Croatia the national state of the Craton nation in the normative part of the Constitution, which would than open up the problem of defining who might be a Croat and which rights would be enjoyed on that basis, which might have resulted in brute racism. Finally the issue was resolved by a formulation in the Preamble of the Constitution (Historical Foundations, in fine) by the declaration that "...the Republic of Croatia is established as a national state of the Craton nation and a state of members of other nationalities and minorities who are its citizens: Serbs, Moslems, Slovenes, Czechs, Slovaks, Italians, Hungarians, Jews, and others, who are guaranteed equality with citizens of Craton nationality and the realization of national rights In accordance with the democratic norms of the OUN and the countries of the free World." National equality and national rights have been emphasized and guaranteed in numerous other places In the text. But political damage was done as a result of the very proposals and since people rarely know their constitutions, there are still claims by the Serbian population that they were put Into an Inferior position by the Constitution-which Is not true, or that their role was diminished by such a formulation, which might be true because the previous Constitution defined Croatia as "...the state of the Craton nation, Serbian nation In Croatia and the state of other nationalities who live In it", although It does not have any legal or other effects. Of course the earlier formulation had continuously been claimed by the Croats as an Indication of inequality, and particularly stressed by the national parties during the electoral campaign.


� The "package" consists of: Amendments 54-63 to the Constitution of the Socialist Republic of Croatia of 1974; The Electoral Law; and the three laws regulating the constituencies for three chambers of the Sabor. Published in Narodne novine (Official Gazette), February 17, 1990. Additional legislation elaborated by others included: the Law on Political Parties; Amendments to the Law on Informational Activities, et al. Further limitations contained in the Federal Constitution which provide (and still does so) for a one party system and delegate elections. More details in my working paper Constitutional Developments in Croatia and Yugoslavia 1989-1991 for the project Constitutionalism in Eastern Europe, The University of Chicago School of Law, (February 1991).


� As a participant in the expert team who elaborated the Law, I presented this argumentation in: Branko Smerdel "The New Electoral Law", Naše teme, Zagreb, vol. 34, no. 3-4 (1990), 435449; and in press: "Why Not Proportional Representation", Danas, Zagreb, Feb. 6, 1990, p. 24.


� The best empirical research and analysis of the elections: Ivan Grdešić, Mirjana Kasapović, Ivan Šiber, Nenad Zakošek: "Croatia in Elections", 1990, Naprijed, Zagreb, 1991.


� Vjesnik, Zagreb, August 4, 1991.


� Juan Linz: "The Perils of Presidentialism", Journal of Democracy, vol. 1, No. 1 (Winter 1990), 51-71.


� Amendments 64-71 to the Constitution of SR Croatia, otherwise removed the qualification of the State as "socialist", changed its flag and coat of arms, and introduced some adaptations deemed necessary in the organization of government. This was done in a rush under pressure from the victorious HDZ so that for instance after those changes Article 1 of the Constitution read that the Republic of Croatia (instead of the "socialist Republic") forms "...a socialist community based on domination of the working class." Published in Narodne novine, no. 31 of July 28, 1990. But since the people do not know the Constitution this was of concern only for experts.


� See for instance Branko Smerdel: "We Worked Under Instructions from the Presidency", an interview, Danas, Sept 25, 1990; Branko Puharić: "Parllamentary is More Suitable for Our Circumstances", and Nikola Visković: "Limit the Authority of the President", Izvješća Hrvatskog Sabora, Dec 12, 1990.


� For the British System see analysis of Philip Norton: "The Commons in Perspective", Martin Roberston, Oxford 1981. Also: Smiljko Sokol and Branko Smerdel: "Organization of Government", Narodne novine, Zagreb 1988.


� I argued against such an interpretation in Branko Smerdel: "Evolution of Presidential Government in the United States", Pravni fakultet, Zagreb-Samobor 1986; and "Presidential (?) System in the U.S." in Two Centuries of Modern Constitutionalism, proceedings of the conference in honour of the Bicentenial of the American Constitution, Serbian Academy of Sciences and Arts (SANU), Belgrade 1990, pp. 146-158, and was much criticized on the basis that the majority (communis opinio doctorum) agrees the opposite.


� Strong arguments were given by Theodore C. Sorenaen in his: "A Different Kind of Presidency. Harper and Row, New York 1984.


� For this argument see: "Contemporary Parliamentarism, Semi-presidential System, and the New Craton Constitution", by Smiljko Sokol, the expert most engaged in redaction of the Constitution in Zakonitost, Zagreb, vol. 45 no. 11-12 (December 1990), pp. 411-432. For caveats, see Arsen Bačić: "The New Craton Constitution and Separation of Powers", Zakonitost, vol. 46, no. 1 (January 1991), 491-503.


� My cautious analysis and warnings prepared for publication two months ago have become out of date before being published, after the discussion in the Sabor on August 1, 1991. Branko Smerdel: "Organization of Government and Its Functioning in the Transitional Period", Zakonitost, vol. 46, no. 7-8 (Summer 1991). This is why lately scholars prefer to publish in the press than in periodicals on such topics.


� Three outstanding intellectuals who had served as presidential advisors also resigned during this year. Slaven Letica, a sociology professor who was the first among them denotes the president's style as "autocratic" - See: "Serbian Strategy of War and All Tuđman's Mistakes", Globus, Zagreb, Aug 2, 1991.


� Županija is a traditional historical Craton name for the unit of local government comparable to the American county or the British medieval shire. I prefer not to translate it since traditional Craton terms often replace the usual language of the previous regime, in this case a "region".


It is also important to emphasize that territories and even a number of future županijas have not yet been different particularly because of the problem of Serbian cultural or political autonomies of Croatia.


� Even questions are rather rarely resorted to. According to the former Prime Minister Josip Manolić's report to the Sabor on August 3, 1991 there were altogether around 400 questions during the existence of this legislature, i.e. from May 31, 1990. This might be compared to over 20.000 questions posed a year in the British House of Commons, and according to Norton on November 21, 1979 no less than 213 questions appeared on the order paper for written answer, op. cit. p. 1 12. The number equals that in the previous communist legislatures.


� For an expression of such optimism see for instance William M. Fisk "A Communist Rechtstaat?" The Case of Yugoslav Constitutionalism; Government and Opposition, vol. 5 (1970), no. 1, pp. 48-49. About the enormous self-restraint the Court imposed upon itself, Branko Smerdel: "Where Does the Constitutional Court Go?" Zbornik Pravnog fakulteta u Zagrebu, vol. 36, no. 2 (1986) pp. 157-169. Western lawyers usually find it difficult to understand that the fact something was provided by the Constitution or by law, in socialist regimes by no means allows the conclusion that someone would take care to implement or enforce it. Reflections of such a way of double-thinking lives in minds of lawyers and the common people still in the post-communist regimes, and a foreign observer has to take it into consideration.


� Politika, Beograd Feb. 17, 1987. Quoted by Boro Krivokapić: "Yugoslavia and the Communists: Address of Professor Jovan Đorđević", Mladost, Beograd 1988, p. 80.


� Constitutional Law on the Constitutional Court of Croatia, which regulates in detail the constitutional provision was made after the German model. Publ. in Narodne novine no. 13 of March 21, 1991.


� Publ. in Službeni Glasnik (Official Gazette) of Serbia, no. 1, of Sept 28, 1990. See also The Law on Cessation of Functioning of the Assembly and the Executive of Kosovo, SG 33/1990.


� Publ. in Vjesnik, Oct 12, 1990; See Branko Smerdel: "On the Draft of an Agreement on Confederation of the Yugoslav Republics", Informator, Zagreb, vol. 38, no. 3823, pp. 1-2. (October 1990).


� See Jadranko Crnić: "Republican Referendum Completed", Informator, Zagreb, vol. 39, no. 3884 (May 29, 1991), pp. 1-2.


� The Constitutional Decision on Sovereignty and Independence of the Republic of Croatia; The Charter of Rights of Serbs and Other Nationalities in the Republic of Croatia; Declaration of Establishment of the Sovereign and Independent Republic of Croatia. Publ. Vjesnik, Zagreb, June 26, 1991. p.l.
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� V Cf. for instance Arthur Schlesinger: Imperial Presidency, 1973, Boston, Houghton Mifflin and Co; Clinton Rossiter: Constitutional Dictatorship, 1948, Princeton University Press.


� Branko Smerdel: New Democracies, Constitutionalism, and Organization of Government, Zakonitost, Zagreb, 47, 1, 5–22.


� This intention had been far from made clear during the electoral campaign, since the HDZ campaigned, just as majority of other new formed national opposition parties, in very general terms of demands for introduction of a "political pluralism" and a "democratic representative government", without much precision in defining what meaning it contributes to them. Electoral manifesto of HDZ has been published in Naše teme, 34, (1990), 3-4, 699-704.


� Amendments 64-71 to the Constitution of the SR Croatia of July 28, 1990; Narodne Novine (Official Gazette) no. 31/1990. f course the core of these amendments made a "revolution of symbols" - changing the insignia of the state, and its definition as "a socialist" by the Constitution.


� There has already started a kind of argument about the authorship of the Constitution between the experts who participated. Slaven Letica, a sociology professor and former presidential advisor, in his book A Promised Country, Globus, Zagreb 1992 claims that all basic choices were made by president Tuđman, but most often on his suggestion; Zdravko Tomac, political science professor, and one among the leaders of the Party of Democratic Change (SDP) into which the Croatian league of Communists had been transformed on the eve of elections, in his book Behind the Closed Door, Globus, Zagreb 1993, indicates that his role was crucial in proposing to the president crucial constitutional choices. Sokol although regarded in the public as the main "writer of the Constitution" has not responded in written yet, but all of them stress the domination of Mr. Tuđman.


� Cf. Smiljko Sokol: Contemporary Parliamentarism, Semi-presidential System and the New Croatian Constitution, Zakonitost, Zagreb, 44, (December 1990), 11-12, 411-432/ Sokol: Principle of Separation Or Limitation of Power, Politička misao, 29 (January 1992), 1, 3-18.


� Cf. Branko Smerdel: Organization of Government Under the Constitution of Croatia - Constitutional Norms and Political Reality in the Transitional Period, Zakonitost, 45, ( July 1991), 7-8, 769 - 782.; Arsen Bačić: The Hew Croatian Constitution and a Separation of Powers, Zakonitost, 45, (January 1991), 1, 491-503.; Josip Kregar/ Branko Smerdel/ Ivan Šimonović: Die Verfassung der Republik Kroatien: Politische Rahmenbedingungen und grundlegende Probleme, in Joseph Marko/Tomislav Borić (Hg.): Die neuen Verfassungen: Slowenien - Kroatien - Serbien, Bohlau, Wien, Koln Graz, 1991, 205–247.


� Liberal politician and a columnist of "Nedjeljna Dalmacija" Velimir Terzić in a recent commentary, drawing on an analysis of such attitudes of the Croatian electorate, concludes that if that was so, than it would be better to consider establishing a monarchy in Croatia, since "hereditary leaders are not worse and are much cheaper than the elected autocrats". Cf. Nedjeljna Dalmacija, August 3, 1993, 6. Fortunately, there is no monarchial pretendents to the Croatian Crown in their own right, like in some other post-communist countries.


� V After the numerous reforms of the political system, which started in Yugoslavia already in early fifties, but had every time been halted as soon as bringing into jeopardy the dominance of the Party, the reformers' slogan "We mean it seriously" launched by the new elected leader of faction who decided to go on free elections Ivica Račan was taken by the public as a good joke.


The leading constitutional theorist of SDP was Zdravko Tomac, political science professor in Zagreb and Nikola Visković, professor of legal philosophy in Split. But the concept was defended in Sabor by Branko Puharić, a long time communist official and lately the Yugoslav ambassador to Poland. Cf. Branko Puharić: Parliamentary System is More Suitable To Our Circumstances and Nikola Visković: Limit the Authority of the President, in Izvještaj Hrvatskog Sabora, December 12, 1990.
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