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11. ETHICS IN GOVERNMENT, Conflict of Interest and the Constitution((
Within the scope of the urgent task to combat and reduce political corruption in a democratic state, the notion of a conflict of interest has acquired a great significance.
The adoption of the preventive legislation, regulating the situations of conflicting interests of the governmental officials, has become a necessary structural requirement of a viable constitutional governance.
Although the Constitution of the Republic of Croatia contains the sufficient ethical grounds, the fundamental parliamentary approach to the problems of conflicting interests has been false and demands a continuation of the work on the ethical reform in the Croatian politics.
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1) Ethics and the Constitution

The term ethics relates, for the purposes of this article, to a set of rules of conduct, written or not, which guide individuals in making their choices by distinguishing good from evil
. Accordingly, the ethics in a democratic government consists of such rules which enable officials to make right choices in performing their duties, and citizens to evaluate their performance as right or erroneous, or even corrupt, thus making a basis for legitimization of government
. It pertains to democratic governments only, since autocracies are founded on such principles which make the very fundaments of government corruption, by their dependence on force and ideology instead on the people's choice made at free elections. The content of specific political ethics of a certain society varies, however, immensely depending on the place and time.

And, indeed, in any particular society there coexist specific, very different understanding of ethics, and in particular of political or governmental, as well as of business ethics. As Josip Kregar writes in his new book on corruption: "What does ethics have to do with politics or business? Politics is about skill and power, force and coercion, and business is about prices, deals and rational calculation. The element of competition, deception and fraud, lying and concealing interests, is part and parcel of such 'games'. Politics is surely not made of prayers, and business is not for generous altruists. This is right, but the opposite applies as well. Without law and morality the field of politics and economy becomes the area in which everything is possible, no contract binds, every gain is temporary and endangered, everyone is destined to take care only of himself... In modem and complex societies, networks of moral and legal requirements create situations of clear mutual expectations, in which it is known, or could be ascertained which norms are valid or should be applied by obeying the constitution, laws, morals and customs, because democratic legitimacy and rational procedures stand behind them, or at least because they are supported by legitimate coercion."
 Kregar here puts the important, and often neglected emphasis on the normative aspects of ethics in politics, government and business. This is also the topic of this analysis.

Our concern is, thus, with the Croatian Constitution of 1990 and its implementation, to be faithful to the moral or ethical intentions of its creators, and to expectations of the Croatian public. The Constitution was elaborated upon certain understanding of democratic political ethics as a requisite for development and maintenance of democratic institutions in Croatia. This concept is reflected in numerous provisions of the Constitution, as well as in the declarations of the constitutional intentions issued by the Croatian Parliament in the process of drafting the text.

The underlying ethical concept of the Constitution is in particular specified in Article 3 which pronounces certain ethical values as "the supreme values of the constitutional order of the Republic of Croatia". It enumerates: freedom, equality, equality of nationalities, love of peace, social justice, respect for human rights, inviolability of property, care about nature and the human environment the rule of law and a democratic multipartv system. This makes the core and fundament of the ethical concept of the Constitution and thus serves as a ground for interpretation according to its spirit.

The implementation and maintenance of the Constitution therefore critically depends on the realization of the fundamental ethical principles upon which it was constructed. In turn, such ethical attitudes of the people, make the opinio constitutionis, the constitutional credo, the aspirations and beliefs which support democratic constitutional institutions. According to the Tocqueville's study of establishment of the democracy in the United States, such "manners and customs of the people" or "habits of heart and mind" or simply Latin mora make the most important factor for maintenance of democracy. Tocqueville puts "the laws of the country", meaning the Constitution and the legal system, only on the second place, although he holds them necessary for prevention of tyranny, whether of a majority or of a certain faction. The third factor consists of particular historical and geographical circumstances.
The complexity of interaction between the laws and the habits "of heart and mind" was puzzling for Tocquevilie himself and at some places in his work he reverses the rank of importance he attributes to these factors in relation to democracy
.

We would not argue that the Constitution makes in substance "a positive morality"
. It is a political, but also a legal document and as such depends on enforcement through such mechanisms as separation of powers and checks and balances of governmental institutions. But such enforcement, or as it seems preferable regarding the nature of constitutional law, implementation, depends on beliefs and aspirations which both the powerholders, i. e. governmental officials, and the public, tie in their perception to the understanding of the constitutional provisions and concepts.

2) The living constitution

Implementation of the complex fundamental constitutional concepts, such as the rule of law and separation of powers, requires that citizens, governmental officials as well as commoners, take the constitution seriously. It could be indeed said that the longevity of the successful constitutions rests upon such an opinio constitutionis, which some American authors have denoted as constitutional faith or even worship.
 Only the people who trust their political institutions are ready to promote them, maintain them and when necessary fight for them and, doing so, to develop them over along period of time, which would outlive only one generation. Constitutional guarantees are, as the Preamble of the American Constitution reads, "for us and our posterity".
This leads us to the notion of the living constitution.
As Arthur Schlesinger puts it, only "the life under the Constitution began to define the meaning of the Constitution."
 This means that the constitution has to be implemented: (1) through the elaboration of legislation; (2) through jurisprudence and review of judicial bodies; (3) through the behaviour of the supreme governmental bodies in their mutual accommodation in the system of separation of powers, and (3) the most important, through the actions of citizens who regard the constitution as a fair framework in which to seek protection and respect for their rights and a chance to promote their interests. Of course, this assumes a political process and a political struggle fought by constitutional means and within the constitutional framework.

The living constitution is, in Charles Beard's words, "what living men and women think it is, recognize as such, carry into action and obey."
 Or, in a more modem language of political science it comprises "the entire network of attitudes, norms, behaviors, and expectations among elites and publics that surround and support the written document".
 Thus, according to Herman Pritchet, "the constitutional system is not separate from the political system, but a necessary part of it, performing the vital function of giving order and structure to the process of policy formation."

Where such wide acceptance and internalization of constitutional norms do not exist, constitutions remain mere instruments of current policies and revolutionary tendencies to destroy the constitutional order and the attempt to construct a new one on its ruins prevail. Corruption of politics contributes particularly to such tendencies, since its consequence is a widespread support to the idea of cleaning up the scene, and beginning the construction of legal order anew. Such an orientation leads inevitably into a sequence of revolutions, accompanied by new constitutions, which no one takes for more than the words on paper in service of a current government. Regretful as it may be this second orientation prevails in the Croatian constitutional history, and it is clearly visible in the contemporary Croatian politics. In my view, it makes a serious obstacle to the development of the rule of law as well as to the realization of other crucial constitutional concepts. This is why I hold it important to turn to the alternative; constructing the constitutional structure which is needed in order to promote the rule of law.
3) The crisis of confidence

Citizens' confidence in the institutions of the Croatian state and the Constitution has reached a considerably low level, and not without good reasons. Series of scandals have been revealed in the free press, witnessing on a widespread political and economic corruption and injustices in the process of privatization of national wealth, which was carried out in the extraordinary circumstances of an undeclared war and rebellion in the country, all in the circumstances of continuously deteriorating standards of living and rapid social stratification. Within prevalent parochial political culture, it has brought overwhelming distrust into the rule of law and a worrisome inclination towards populist solutions.

While the citizens on occasional pooling have indicated that they expect strengthening of the rule of law rather from the police and the military than from politicians, the opposition parties proclaim making a new constitution and establishing "the second republic" as their primary aim after winning the elections, and thus contribute to the prevailing negativism regarding the rule of law.
 This diverts the public attention from substantial problems and is to the detriment of the rule of law, since there should be no doubt that the parts of new elite would readily sacrifice the Constitution instead of their power position.

Thus the problems of implementing the Constitution as a framework of social and political order have been pushed aside. It is being ignored by the government when it suits its policies, and brought into doubt by demands for the new constitution by the opposition. However, the Constitution of 1990, with its democratic potential, has not been fully implemented even in the normative area. Croatia lived from 1991 until 1996 in an undeclared state of emergency, in which the emergency ordinances brought by the President of the Republic, under authority from Article 101 of the Constitution, were in force, including the military courts of justice and other extraordinary measures. Therefore, only after they were revoked, Croatia could return to the problems of implementing the Constitution. Even today, some important pieces of legislation are still missing, and necessary measures to strengthen confidence in it have been neglected. One of the most important such pieces of legislation is in my view regulation of governmental ethics, and the most important measures should be related to the construction of what has lately become popularized as the ethic infrastructure of governmental institutions.

According to the OECD
 Council Recommendation issued on April 23, 1998, such an infrastructure is composed of these three basic elements:

(1) guidance, provided by a strong commitment of political leadership, statements of values such as codes of conduct, and professional socialization activities such as education and training; (2) management, through coordination by a special body or an existing management agency, through public service conditions, management policies and practices; (3) control, through a legal framework, enabling independent investigation and prosecution, effective accountability mechanisms, public involvement and scrutiny
.

The first initial step into this direction is the regulation on prevention of the conflict of interest. The work on adopting the code of conduct for officials should follow.

It is not my intention to argue here that such pieces of legislation would solve, or even significantly reduce the problem of political corruption. This, however, means anew approach founded on different understanding of the problem, since it introduces emphasis on prevention instead on sanctioning of certain behavior ex post facto. Preventive legislation contributes to the establishment of public opinion about standards of conduct in politics and government. It also reduces chances for corruption and thus enables more effective efforts to combat. Such an approach is rather new to the Croatian public. Even in mature democracies, as we are briefly going to present later in this text, systematic regulation of the conflict of interest is a result of more recent developments, especially during the last two decades.

Devising the strategy in the area of governmental ethics must take into account the properties of current situation in new as well as in mature democracies. These circumstances are rather complex and an insight into the nature of them warns against intuitive, or for the purpose, popular actions and initiatives, since the side effects of such actions might be damaging to their purpose and to the implementation of the constitution as such. There are several elements of this situation which must not be ignored, and which pertain to the new as well as the mature democracies. But for analytical purposes it is recommendable to look at them separately.

4) Strategy for new democracies

To vow to fight corruption is very popular in new democracies. During the previous communist regime, it was done rather regularly, in periodic campaigns against "rascals in our ranks", with much approval from the public, in order to strengthen "socialist legality and morality". The president of Yugoslavia, Josip Broz Tito, paid particular attention to such campaigns, and the Croatian communist leadership always dutifully followed the example from the top. This still lives in the memory of deprived masses of people and they tend to demand "a shock therapy" for abuses of power. But, the endemic character of corruption and clientelism in societies which have lived a long time under circumstances of the arrogant and irresponsible government and parasite bureaucracies, not only prevents the expected results of shock therapies to occur and might bring into jeopardy the performance of some essential public services, but might also be to the detriment of the rule of law and the Constitution itself.

In Croatia, connections are traditionally sought even for the most simple red tape requirements, and used even for such demands which would be fulfilled in the same way in any case, such as obtaining personal documents and passports. Trade of such services remains a custom in the new regime.
 Some important public services are, on the other hand, deemed not to function at all without connections. and some kind of bribe employed.
 This seems common to all post-communist countries.

As the Hungarian author Andrasz Sajo warns: "Anti-corruption measures will serve propaganda purposes, while remaining the means of inter-elite fighting, unless efficient and influential social forces emerge that have a real and lasting interest in government transparency and in terminating sleaze, which is exposed by such transparency. The openness of the country to the world economy is not sufficient. At this point in time, there is no credible scenario that would curtail the clientelist systems. Booty distribution through parties or neo-corporative foundations will therefore continue to flourish." In such a situation, in Sajo's view. measures such as parliamentary investigations, special prosecutors and depriving deputies from parliamentary immunities, would diminish the rule of law for the sake of creating images instead of achieving results in reducing corruption.

There are serious caveats that "the war against corruption", popular and requested by disoriented citizenry who, influenced by the reflections of egalitarian conscience from the communist legacy, tends to perceive corruption as a corollary of the market economy and privatization, might be intentionally used by populist leaders and movements to eliminate the constitution with its demand for the rule of law. Appearance of Cesarean dictatorships, under the pretext of combating corruption is a serious threat to new democracies.

The Bulgarian author Ivan Krastev issues a much more dramatic warning:
"The success of anti-corruption rhetoric is endangered in the context of post-communist politics, because the majority of the public sees corruption as a direct result of market reforms. Public opinion pools testify that, for the losers in the transition, privatization of the state assets is the quintessential example of corruption...In an ideological environment where are no plausible alternatives to democracy and a free market, anti-corruption rhetoric can, in a disturbed way, occupy the place of a policy alternative. Current campaigns and debates neglect this dangerous side of anti-corruption rhetoric. We now hear plenty of anti-corruption rhetoric, and even see some modest successes in combating corruption. But the dance with anti-corruption could be dangerous one if, at the end, someone like Lukashenka takes the floor."
 That anti-corruption campaigns often provoke extraordinary measures is well known in particular from the Latin American history, where this claim has been justification for numerous military coups, and the whole array of constitutions which diminish instead to promote the rule of law.

This makes a serious caveat regarding the inclination of new democratic regimes towards populist solutions. Ralph Dahrendorf warned against such inclinations already in his analysis of 1990.Hisrecommendation was to concentrate on the ways and means of limiting and controlling the new elite and enable changing; them occasionally at elections, thus relying on institutional means of checking the powerholders.

5) How do the mature democracies cope

Probably the most important problems arise from the fact that confidence in governmental institutions is in crisis in the mature democracies as well. Some authors emphasize the global character of such a decline of trust in governments

"People lose confidence in politicians not only from evidence of widespread corruption and arrogance but also from a conviction that politicians do not understand and cannot resolve the major problems confronting their societies such as unemployment and the decline of public services."

Since the mature democracies serve as a would-be model for transition, in the new democracies this contributes to opportunism and serves as a propaganda justification of the tolerance towards corruption by current regimes, under the pretext that this is how things are, and have always been in the so called democracies, and there is nothing that could be done to avoid or counteract such developments
. Such explanations however deceive the public by omitting to mention serious efforts aimed to the prevention of corruption that are being under way in democratic countries and, more recently have been promoted by several international organizations.
 Of course, in democracies there always exists a confidence gap between the citizens and their rulers, but as observed by the distinguished Italian - American scholar Giovani Sartori: 

"In a number of countries disillusion and discontent have currently swelled into a crescendo of frustration, anger and, in the end an outright rejection of politics, with what we might call the politics of anti-politics. How did it come to that? There are several explanations for this rejection. One is negativism we have just described. The other is television. But the single best explanation for today's anger lies, I believe, in political corruption. Politics has never been, and will probably never be immaculate; and political corruption is by no means a newcomer. But greed and corruption have recently reached unprecedented heights. Political corruption has indeed reached the point at which it corrupts politics...and when I say that corruption corrupts politics I intend that it corrupts democratic politics."

Reading literature on political corruption in democracies is indeed an embarrassing and worrying occupation. It seems that there is no democratic country where corruption has not taken a momentum. In January 1999 there were allegations of corruption against the members of (he executive Commission of the European Union. Even the international Olympic Committee has not been spared of a corruption scandal which broke out in January 1999.
 We cannot even attempt to describe such affairs here.
 The question is also whether the number of scandals indicates more corruption, or simply a rise of transparency in politics and more democratic control.

Political scandals have intensified in the United States during the decades following the resignation of President Richard Nixon in 1974, reaching their peak in the impeachment procedure against President Bill Clinton in January 1999.
 Similarly in Britain. a number of corruptionist scandals within the executive turned into the great parliamentary affair in 1995 known as "cash for questions", which revealed that some deputies were acting in the House of Commons for direct cash payments or other perquisites from the lobbyists, most seriously in opposing Clinton's initiative to stop the war by military intervention in Bosnia in 1992.
These revelations significantly contributed to the defeat of Conservative Party al the 1997 elections. The new Tony Blair's government of New Labour declared a policy of clean hands, and had its first serious conflict of interest affair at the beginning of 1999, resulting in the resignation of the senior minister and one on the top Party leaders, Peter Mandelson.

The reason we mention specifically these two countries here is that they are also those which have undertaken the most serious and long aimed measures in reaction to such those affairs. In the United States, the Ethics in Government Act was adopted in 1978 and significantly supplemented by the Ethics Reform Act of 1989. As a result of continuous efforts, the Standards of Conduct for the Executive Branch was issued in 1992 by the Office of Government Ethics, in order to provide guidance on such questions as gifts, financial interests, seeking employment etc. The legislation on protection of whistleblowers of 1989
 is also very important. In Britain the reporting on conflict of interest \vas introduced by an act of Parliament in 1974, and for the governmental ministers by the internal regulation within the government, particularly strictly followed by the Prime Minister Margaret Thatcher Very important new developments, related to the members of Parliament, ministers and the public service officials, were introduced after the publication of the Committee on Standards in Public Life (Lord Nolan's Report) in 1995. In 1995 the Civil Service Code was adopted, together with a number of specific codifications for the particular areas of government and members of supervisory boards of the public bodies. Finally the Scott Report on abuses in the sales of defense equipment to Iraq, published in 1996, reopened the questions of ministerial responsibility for ethical behavior ant the modem meaning of this fundamental convention of the constitution.
 

Their practices have influenced other democratic countries to introduce initial measures on governmental ethics, and to join their efforts under the auspices of international organizations such as the OECD and the Council of Europe. It goes in particular for the Scandinavian and other European countries which have been widely believed not to have the problem of ethics in government. In Finland for instance the constitutional amendment of April 1, 1995 introduced the reporting on conflict of interest requirement for ministers. In Norway the ministerial task force was launched in 1991 to review the "value problem in public administration and recommend necessary measures". In the Netherlands the reporting obligation was introduced by the amendments of the Government Personnel Act in 1996.

6) Inherent institutional weaknesses

The application of anti-corruption legislation has indicated some serious institutional weaknesses. Practices in the United States demonstrate in particular an important additional problem, which has to be taken into account: the problem of diverting the meaning of the protective mechanisms into the instruments of current political struggles. If the ethical component misses, these institutions might be easily diverted into weapons against political adversaries and this goes equally for new and for mature democracies.

The best publicized instance is the use of the institution of an independent counsel by the Republican majority in the U.S. House of Representatives against President Clinton. Virtually from the beginning of his first mandate in 1993, he has been kept under terrible pressure by means of continuous investigation of all possible wrongdoings of his, his spouse and his political and personal friends, by the prominent republican lawyer Kenneth Starr 
 and his team. The investigation which was initiated because of the alleged misuse of political influence to obtain credits, in the so called Whitewater affair, while he had still been the governor of Arkansas, resulted after over five years, and forty million dollars spent. by the impeachment for perjury and obstruction of justice in the Lewinsky affair, consisting basically of adultery committed by the President, which was revealed only in January 1998.
 Such a partisan use of the office of the independent counsel has totally compromised the institution which was established during the Watergate, and had served well in several previous occasions.

The distinguished Chicago law professor Cass Sunstein concludes: "The Independent Counsel act was supposed to increase trust in government; instead it has done exactly the opposite."
 Denis Thompson concludes in a more general fashion: "When ethics in Congress become yet another political weapon, they lose their moral authority. They not only fail to control individual or institutional corruption but may even contribute to it. They undermine confidence in the process and Congress's ability to take charges seriously... perhaps the ultimate lesson is that the institution needs to protect itself from the unethical use of ethical charges."

The instance from Croatia is the failure of the first parliamentary investigation in spring 1997, carried out under the chairmanship of Vladimir Šeks in the so called "grain affair". The huge quantities of grain were exported in 1996, by the private company "Agrocor", under authorization from the Government, with the result of shortages of bread on the eve of the tourist season, which forced the government to urgently import grain and pay much higher prices, with loss of some 10 million dollars from public funds. The investigation turned into factional struggle, the allegations were put forward against the former Prime Minister Nikica Valentić, and the report finally called for resignation of the Deputy Prime minister Borislav Škegro, who chaired the Material Reserves, and the Minister of Commerce Davor Štern, on the basis of ministerial responsibility for their respective departments. When the report was published, in April 1997, the opposition instantly took the opportunity and demanded resignation of the government. Defending himself before the House of Representatives, the Prime Minister Zlatko Mateša accused the Reserves of "acting under control and in the interests of a bunch of crooks and merchants and to the detriment of the state." But after the arbitration of President Tuđman between the conflicting factions of his own party, the CDU closed its ranks and the chairman of the Committee was disciplined. so that he himself gave up the request for responsibility, blaming the opposition of not acting in good faith. The CDU majority then rejected the motion for censure, and the issue was concluded by imposing the responsibility on junior administrative officials. Notwithstanding the financial damage to the state, the most serious blow was taken by the constitutional institution of parliamentary investigation as a weapon of political struggle.

Besides the problem of abusing the institutions as weapons, there is a problem of inherent ineffectiveness of protective institutions. The main sanction is left to the public accountability of officials and possible effects to their further electoral campaigns. In the U.S. Congress, although the fines are provided by the legislation for false reporting on property and income, they are seldom applied and, as D. Thompson documented, the wrongdoing members often get away even without being reprimanded.
 Sometimes, when the investigation is over, the sanctions would not make sense any more. For instance, the U.S. Federal Electoral Commission, in February 3996, published its findings on abuses of funds during the first George Bush's electoral campaign in 1988. No sanctions were recommended. But the question is, what possible sanctions would have been even if the charges on some two hundred thousand dollars being contributed in breach of the Electoral Campaign Act of 1971 had been found accurate during the President Bush's mandate?

All the considered instances contribute to our opinion that the long-term institutional task is at stake, and that the existing Croatian legislation requires the continuation of efforts to strengthen the ethics in government, and that the preventive legislation and measures must be promoted instead of relying only on punitive ones.

7) Regulating the conflict of interest: preventive legislation

The conflict of interest legislation is aimed at reduction of situations which tempt officials towards corruption. The classic of political science Carl Friedrich, one of the few who had tackled the problem of political corruption in the presumed heydays of liberal democracy, defined corruption as "any subversion of public interest to private gain"
 The regulation of the conflict of interest is aimed to prevent the sources of institutional corruption, which has to do with the abuse of the public functions in order to do favors to someone to whom they would not pertain according to the official ethics of meritocracy. Thus, it deals with the substantial constitutional problems of political responsibility and the control of government.

Every such subversion for any kind of personal gain would be impossible to regulate. This is why the regulation aims at financial interests in the first place, in order to control the section which might be controlled, while the other kinds of influence, political, personal or sentimental, might remain uncontrollable as well as such a kind of gains as, for instance, local support to a certain politician in return for, what is in American slang known as park barrel services to a constituency.

Thus, comparatively, the preventive legislation and ethical codes attempt to regulate the following kinds of conflict of interest situations: (1) conflict of the public duty and private financial interests; (2) conflict of the public duty and specific political interests, such as interests of the political party or other interest groups; (3) to the much smaller extent, conflicts of interest arising from the specific private and family relations and affiliations, such as nepotism, clientelism, old boys networks etc.

These rules, it has to be emphasized, do not bring any guarantee of ethical behavior, but they serve to sharpen the moral judgements of those who must exercise their discretion in separating private interests from public duty. They also enable other officials to control and warn those who do not properly exercise such judgement. And, besides, it helps to reduce the suspicion among the public about corruptive practices of the governmental officials.

The situation of conflicting interests does not assume that corruption already exists. It means, however, an ambivalent position for the official, a psychologically almost unbearable burden of making political decisions by ignoring his possible private gain. Corruption on the other hand, means a particular, malintented and illegal way of solving such conflict. Experience has shown that it is also a very likely way of solving the ethical dilemma. Therefore, such dilemmas have to be prevented by legal prohibition of certain situations, and such legislation belongs to the structural institutional arsenal of means to check the powerholders. This conclusion shows clearly how such legislation is related to problems of establishing the rule of law, as an efficient system of checks and balances between the governmental institutions, instead of leaving the problem to presumed high moral values of people who hold offices on the basis of public trust
.

8) Croatian legislation

(1) Elements of political commitment

The preventive approach, aimed at establishing ethical infrastructure, should start from the understanding that the institutional problem is at stake, of such nature which would have to confront any future government. Since, as observed by the Liberal Social Party chairman Dražen Budiša in parliamentary debate: "The whole political class has been denounced as the people of problematic morals corrupt, inclined to bribery, who take politics as an invitation to become rich (and; to gain privileges ... regardless of the party affiliation of certain people ... and little distinctions are being made among us, regardless of how one has understood one's duties and how one has been doing financially during the last several years."

Some government officials had issued warnings against corruption before Ivić Pašalić, vice chairman of the CDU and a presidential political advisor, vowed to fight "mafiocracy" in the fall of 1996, and President Tudjman mentioned it in his Inaugural Address in August 1997, but no significant action followed. The public took most seriously the Christmas Address of Archbishop Josip Bozanić in 1997, who warned against "the sin of structures, enabled by laws and regulations not meant for general benefit of the people and community"
.

The discussion and events around the first attempts to regulate this area, by the adoption of the Law on Duties and Rights of State Officials in July 1998 which introduced some initial restrictions, but has soon perverted into a discussion about the salaries not completed so far, with scandals following the first fulfillment of the reporting duty by the representatives and the executive officials, puts the final stress on the importance of the problem and a need for further efforts in regulation and enforcement.

Finally, the President of the Republic, Franjo Tudjman, in his annual Address on the State of the Nation in January 1999, joined the voices denouncing corruption and issued a dramatic warning:

"Different manifestations of corruption and economic crime, which have not been reduced during the past year, are particularly dangerous. Faster elimination of all negative, unlawful and immoral manifestations and their consequences ... in particularly hindered by the slackness and inefficiency of many bodies o: governmental administration and local self-governments, and particularly of the judicial authorities. The time of cautioning against such manifes tat ion s has passed, because they are particularly dangerous for normal development of Croatian civil society, as well as for the security of the Croatian state.

It is high time, gentlemen, to put a stop to all abuses, to resolutely and promptly take every step for their elimination, as expected and demanded by Croatian citizens and by supreme national interests. This is the highest obligation and duty of all of us, Croatian officials, in the service of the Croatian people, but also of all Croatian citizens."

Such an apparent consensus between the political leaders in evaluating the situation indicates that some kind of operation of "clean hands" might be expected in the forthcoming months, in particular regarding the general elections due until the end of the year.
 This might be a welcome respond to the current crisis of confidence, but it must not remain a short term campaign. Instead, such a political commitment, whether honest or imposed by popular demands, should be used for inauguration of long term oriented work on the establishment of an ethic infra-structure for any future democratic government of Croatia. Because the task is of a long term nature, it would remain present as a policy imperative for a long time.

Such work should be oriented towards implementation of the Constitution, instead of drafting of a new one; towards workability of legislation, instead of its appearance; and towards enforcement, instead of the language of it. Further improvements of the conflict of interest legislation, which would enable monitoring and enforcement, would be the first step; the design of the Standards of ethical conduct would be the next one. But the most important would be a continius effort to strengthen the whole ethical infrastructure of institutions, as a long term task, for which the Constitution offers a good basis. However slow and thus disturbing, this is the only strategy I see as potentially fruitful in this area, in order to establish the rule of law in the country. And, not the least important, this would bring Croatia into line with efforts which are being promoted by the international community. and in particular by the OECD countries.
(2) Legislative history

Regulation of the conflict of interest has been particularly needed in the Croatian situation, where public offices are, as Dražen Budiša claimed in the quoted parliamentary discussion, perceived as "an invitation to enrichment and gaining privileges". The very notion of the conflict of interest is rather new to the Croatian public, and is treated in a rather strange way. The free press has promoted it since it existed in the country, but reactions from the authorities most often failed to occur; there were no investigations or consequences drawn. Problems were ignored for several years, often with an explanation that there was no prohibition on the books.

Instances are numerous. As a typical instance, in April 1998, when the legislation on the conflict of interest was already pending in the Parliament. "Globus" reported and documented by photocopies of the paychecks, that the Minister of Agriculture Mr. Dominiković received monthly payments of an amount triple to the ministerial salary, from his former, publicly owned agricultural firm, for his advisory services, presumably for lobbying. While in any democratic country it would have cost the mister his position, there was no reaction whatsoever from the Croatian Prime Minister.

There was an attempt in the Parliament launched by the Social Liberal Party as early as 1993 to establish the ethical code, but it was instantly killed in the committees. The same happened to the proposed Bill on the conflict of interest legislation, proposed about the same time by Vladimir Šeks, one of the most prominent CDU leaders and the Deputy Speaker of the House of Representatives, which was killed in the internal discussions within the CDU and withdrawn after the first reading. The majority within the ruling party preferred not to tackle these issues during the period of intensive wild privatization.

Finally, the time had come when the problem could not have been ignored any more, if nothing else, because of demands from the Council of Europe and the United States. In October 1997, the CDU Foundation organized a round table discussion on "Corruption and Its Prevention in Croatia and the World".
 At the same time the CDU leadership also initiated the legislative procedure to regulate the conflict of interest issues.

In the parliamentary discussion, a serious of lack of understanding of the very problem of conflicting interests was demonstrated by a number of members and there was even resistance to the regulation as such. For instance the representative Mario Včelik asserted that the imposition of a ban to membership in supervisory boards of commercial companies for officials would violate the principle of equality of Croatian citizens, and "differentiate two classes of citizens"

And in the discussion on the substance of the problem, the representative Ratko Maričić said: "Gentlemen, personally I don't like this presumption, and I believe that you don't like it, either. I think that we are all honorable men, who have been elected to the Croatian National Parliament for the reason that we have demonstrated ability to defend our dignity. And I think that such on prohibition on us to work if we have time and space and willinguess to work - some among you actually do work and they are not here on a payroll - the prohibition to work in companies and to manage these companies lays on a presumption that they would favor these commercial companies to those companies which are owned by the state. This must not be permitted" The representative proceeded by asserting that the demand for ministers to work in certain boards without financial compensation meant discrimination. 
On the other hand, the opposition prevalently criticized the proposal as offering "too little and too late".

Finally, the Law on Duties and Rights of State Officials was adopted on July 10, 1998, in a much improved version when compared to the draft Bill of February of the same year.
 But this was instantly followed by curious development, which concentrated on the issue of proper salaries for officials, lasted for several months sometimes outraging the public, and amending the law for these reasons, on October 9, 1998.

(3) The conflict of interest provisions of the Law as Amended

The circle of officials to whom the Law relates encompasses all the officials of the three branches of central government, the officials of certain quangoes, such as the Invalid and Retirement Funds and the officials of certain local administration and local government officials, such as the governors (župani) and the mayor of Zagreb: the members of both Houses of the Croatian National Parliament, the President of the Republic, the judges of the Constitutional Court and of the Supreme and Administrative Court, as well as other officials of the judicial branch, the members of the Government and their deputies, the Auditor General, the Ombudsman, etc.

They are all required by the Law to perform their duties in such a way which would not undermine the trust and confidence of the citizens in proper and responsible running of the state office. They must not give advantage to their private interests over the interests of the state and the public.

The enumerated officials are due to submit a written report on their property at the moment they enter the office as well as the moment they leave it. It should also contain the information on the property of the official's marital spouse and of the children who live in the common household or participate in family business. The report is submitted to the president of the Parliament and kept in his office, but the reports are admissible to the public and published in the parliamentary bulletin "Izvješća Hrvatskog državnog Sabora".

The officials must not be members of the managing or supervisory boards of commercial companies, institutions or quangoes' funds. They cannot be advisors or in a contractual relation to the enumerated entities. They however might be members of such boards of non-profit or humanitarian organizations, or when specifically provided by law, but without any financial compensation.

There is a ban on reception of all gifts, services or promises which might endanger the independent judgement of an official.

In all cases when conflict of interest may occur, the officials are under obligation to inform the body by which they have been appointed and the parliamentary Ethical Commission. This relates to all professional and business interests of the officials themselves as well as of their family members.

The Ethical Commission will then decide on the conflict of interest issue. It may initiate the proceeding ex officio or after the initiative of an official. It has access to all relevant data in performing its duties. This Commission is to be founded by the Parliament and its membership and duties regulated by the Standing Rules of the House of Representatives
. The Commission would then adopt the Ethical Code of Official Conduct and regulate its proceedings by its Rules of Procedure.

(4) Further developments: perquisites and salaries as the central issue

The Law on Duties and Rights of the State Officials, as amended, requires a written statement on the property of all enumerated executive and legislative officials on their property at the moment of entering into public office and at the moment of entering the Law into force. These statements are submitted to the president of the Parliament and are accessible to the public. The Law also prohibits membership in the supervisory and managing boards of companies and firms, as well as of the quasi non-governmental bodies. It restricts the possibility of the officials to engage in private businesses and certain professional activities. It also prohibits reception of gifts of value, which would bring an official into an obligation towards the one who presents them.

After the first reports has been published, the free press was full of objections to reports of various officials. But the most dramatic was a shade thrown on the very President Tudjman's report, by a revelation in the press that he did not report on the considerable amount of money which his wife had deposited in the Bank of Zagreb in the German currency (over 200 thousand DM). The reward of one million kuna was offered by the Bank for the information on the whistleblower. Ankica Levaj, the bank employee, turned herself in, was charged for disclosing the classified business information, and instantly fired, together with another employee who had confirmed the information to the journalist, which induced outrage in the public. The President blamed his advisers for their false interpret at ion of the legal requirements. The case is still pending at the Office of the Public Prosecutor who has to decide on prosecution. Meanwhile a number of civic actions in order to protect and help the fired whistleblowers is continuing, including a supportive fund based on voluntary donations, and a petition signed by 57 thousand citizens against their prosecution, organized by the Liberal Party.

In return for the introduction of the described restrictions, the salaries of all executive and legislative officials have been more than doubled, in order, as explained in the proposal of the Bill "to enable the officials a decent standard of living" without being left in a position to seek rent from their position elsewhere. Some among the ministers as well as the representatives served on dozens of supervisory boards accumulating incomes in amounts ten times higher than the previous low ministerial salaries. Besides, there was no evidence of such additional income generating duties, and the demands for them have always been circumvented by the Government.
 And to make things worse, in such supervisory boards of public firms, the state officials had a direct insight into salaries of managers of such firms, most often their party fellows, in particular of the chief executive officers who decide themselves on their salaries - and most frequently do so by comparing them to those of the managers of successful Western companies.

The legislators did not show any willingness to try to bring these salaries into relation to profits of companies, or the overall national economic success, as expressed in GNP and other indicators, but instead opportunistically decided to follow the example. Thus in the explanation of the Bill proposal in February 1998, the Government enclosed a survey of salaries of the chiefs of states and governmental ministers in the most prosperous countries, from the United States, over France, up to Finland, as a basis for comparison with Croatian officials.

Opening this issue has brought Croatian legislators into a twilight zone of parliamentary policy making, and has turned the attention from the substantial questions of establishing ethical infrastructure. To put it briefly, the legislators turned to the rights of officials rather than to their duties.

Although a rise in salaries as a solution to strengthen the parliament and the independence of members to commercial interests is being generally recommended as a preventive to corruption
, there is no evidence that it actually reduces corruption. Greed is not exclusive property of poor officials, or of poor people. But decisions of representatives on their own salaries and on salaries of their counterparts in the executive and the judiciary, certainly attract a lot of negative attention and damage the public perception of dignity of state officials and legislators,
 Finally, the 27th Amendment to the U.S. Constitution was adopted and entered into force in 1992, exactly for the purpose to avoid such a form of conflict of interest as having representatives deciding on their salaries.

In a deteriorating economic situation in Croatia, it has not only caused bitter protests in the public, but also opened the problem of relating such salaries for the legislators and top executive officials to salaries of lower rank state employees. The Ministry of Justice had instantly introduced a bill on the salaries of judges, demanding it to be considered in an urgent procedure, which was accepted by the Houses of Parliament.
The Law on Salaries of Judges and other Judicial Officials was adopted at the 38th session of the House of Representatives, and by it the salaries in the judiciary were more than doubled amid protests of other judicial branch employees, and indeed from other professions, such as university teachers.
 Trade Unions of state employees instantly required the salaries of their respective membership to be reconsidered, with a perspective of turbulence so caused to continue.
 It might also contribute to corruptionist temptations, bring silent strikes through reduced work etc, on the lower levels of central and local administration, as well as in other public services.

Definitely, all this demonstrates that the ethical reform in Croatia has taken a wrong direction. Actually, it has been discontinued, and we plead to return the issue to the center of public discussion as soon as possible.

9) Conclusion

It is important to emphasize that pointing out the shortcomings of the Law as well as the way in which the ethical reform is being treated in Croatia, does no mean rejection of the law itself. It could be evaluated as an important piece o legislation, the adoption of which has demonstrated many of the inherent weak-nesses of the Croatian political system. Thus it means the beginning but not the completion of the serious work on devising and designing the ethical infrastructure based on the Croatian Constitution.

The main shortcoming of the Law is its nature of lex imperfecta, the absence of sanctions. In the final proposal of the Bill, the Government proposed that the sanctions for breach of the provisions of the Law would be "public denouncement and political responsibility of the officials".
 Despite the problems of implementation, sanctions should have been prescribed, and this problem must be seriously considered de lege ferenda. We cannot elaborate various possibilities here, but various models do already exist and we should look for them in the arsenal of mature democracies as well as in the Croatian political history. Being aware of inherent weaknesses of such solutions does not by any means recommend to neglect them as such.

For instance, the author T.N. gives in his view "as a special curiosum" the example from the early Croatian parliamentary practice, the provisions of Legislative Article no. XXIV of the Hungarian - Croatian Parliament of 1901 related to incompatibilities, some of which actually Constitute the conflict of interest situations. The member who finds himself in such an incompatible situation should report it to the president of the Parliament. While being in such a situation, the member was prohibited from participating in debates in committees and plenary sessions, and deprived of his vote. If he had intentionally omitted the reporting duty, the authorized committee could have indicted him and even, after the hearings, could have decided to terminate his mandate."

There are other issues which have to be regulated, such as a ban on certain kinds of employment after the person leaves a state office.

Therefore, in the way of conclusion, the initial steps that were undertaken by the Croatian Parliament in 1998 would be justified only if the work on establishing the ethical infrastructure of government were continued. Further measures should include the establishment of a task force to devise the ethical codes for the executive, legislative, and administrative officials and employees. It would be also recommendable to establish a permanent parliamentary committee on governmental ethics as soon as possible so that it might coordinate this kind of work.

In addition a special, independent watchdog agency should be established by law in order to monitor behavior and developments in the area of governmental ethics. These proposals are only mentioned here and they need elaboration. To start such elaboration is our most important proposal.
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