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Syllabus

On the instance of theoretical dilemmas, which have been opened in the Croatian legal community by its entrance into the European legal system, the issues of a constitutional identity have been treated in the paper. There still exist tendencies of equalizing the federal principle with a federative state, and consequently rejecting federalism as a viable principle. In a combination with the two erroneous ideological interpretations of the European Union, whether as a system dominated by a self-serving bureaucracy, or opposite, as a community founded on a faith and altruism, emphasize the importance of a proper understanding of the notion of constitutional identity. Among other meanings of constitutional identity, there is the one of a’ remnant sovereignty’ in a compound community of states. To that purpose it is important, though neglected, to construe a new legal theory with an aim to strengthen the rule of law, as well as to delineate realistic principles of primacy of European law over the national constitution. Such a theory cannot be established upon a pure legalism, but only on an interdisciplinary approach, which would take into account a whole array of extrajudicial factors which determinate dynamics of relationships within a complex system of plural constitutionality of the Union. There must not be forgotten the achievements of the federalist theory, which had permeated the ideas of the founders of the European integrations. The erroneous actions of the Croatian government and the dispute with the European Commission at the very beginning of the membership, have demonstrated the necessity of such a realistic theory of constitutional identity. Since there exist a lot of confusion on the matter in other countries as well, the problems of the newest member state, might be of significance for further clarifications to other members.     
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Introduction
“Where there is constitutional law, there must also be constitutional theory; and constitutional theory is necessarily rooted in the vision of the constitutional state as being or aspiring to be a moral order”. 
 Such a theory has not been formulated within the Croatian legal community at its full membership in the European Union.  We look at the issues of a constitutional identity of the Union members from a viewpoint of the newest member, one among the smaller states, and a former communist autocracy, with no established tradition of the rule of law. It has a long centuries long experience of living within the various compound communities of states.
 In our view thus, the membership in the European Union would require further adaptations to the requirements of the constitutional principle rule of law, which should in turn, be properly understood by the Croatian legal community elite. The stress on ‘a proper understanding’ accentuates importance of a realistic perception of the terms and conditions, under which a small and economically weak new member could establish a lasting mutually productive relationships with the other members as well as the bodies of the Union, while maintaining its national and constitutional identity.
 
“‘Constitutional identity’ is an essentially contested concept as there is no agreement over what it means or refers to. Conceptions of constitutional identity range from focus on the actual features and provisions of a constitution — for example, does it establish a presidential or parliamentary system, a unitary or federal state — to the relation between the constitution and the culture in which it operates, and to the relation between the identity of the constitution and other relevant identities, such as national, religious, or ideological identity”, writes M. Rosenfeld 
. 
In the EU law, it has been driven from the Article 4(2) Treaty on the EU: “The Union shall respect (Member States’) national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government”. There have been controversies about such questions as to what is that what the Union should respect? Whether and in what way this ‘respect’ can entail a restriction of the primacy of EU law, what this ‘identity’ precisely consists of, and who is competent to decide on its interpretation and application. In our view the core of the concept refers to certain principles of the national constitutions. It can refer to different notions of ‘identity’: firstly, to that which essentially makes the constitution (and the state it governs) into what it is, and secondly, to that in which a constitution (and the state it governs) is different from (some) other constitutions. But it might also mean the limits of the community authority over the legal system of a member state and in particular its constitution.
 Lately, it has even been treated as an obstacle in a study ordered by a directorate for political matters of the European Parliament

In this paper, we consider it in the sense of “a remnant sovereignty” of Croatia within the European Union.
 From the constitutional point of view it has been the most important one, regarding the Croatian constitutional tradition. For instance, as an etymological consequence of its 'con-federalist' experiences, the very Croatian term for the constitution (ustav), brings the connotations to the barriers aimed outwards, towards a foreign center, and the stronger partners.  Much less it aims to protection of its citizens against their own governments, like in the Western Europe and Scandinavia. Since such a tradition has been shared with a number of countries, we hold that the Croatian instance might unearth some issues which are worth of greater future scholarly attention.
Croatian membership in the European Union has been achieved during the painstaking and lengthy process of negotiation and accession, which de facto had lasted twelve years, since the fundamental constitutional choice was made by entering into force of the Stabilization and Accession Treaty of 2001. The full membership accentuates the importance of a well justified theoretical position on the part of the Croatian legal community, towards the issues of its constitutional identity within the compound community of states. Such a theory still has not been formulated let alone being widely accepted. The events which immediately followed the celebration of full membership on July 1, 2013 have demonstrated that the caveats of this kind, however scarce, have been founded on a rather justified apprehension of possible consequences of the integration of the two different legal cultures: the ‘transitional’ or lenient one and the established or the strict one, on the part of the Commission.
 
In our view, such a theory should be established upon a strict respect of the conventional obligations and the whole acquis communitaire, meaning the written sources of law as well as the case law of the European Court. But also, it is important to emphasize, this should be understood as a relationship between partners, bound by the mutual commitment to duties and responsibilities established by the law. The rights and obligations should be grounded upon a correct understanding of the established limits, both to the national constitution and to the regulatory authority of the European Union.
 By no means, the relationship should continue in the spirit of subserviently following the demands of European officials. Such a relation had been established during the years of negotiations, whereas representatives of the candidate have been expected to strictly follow a dictate of European experts. This means a right to estimate the national interest and use of legal means in its promotion and, if needed, the use of legal remedies when so needed. To paraphrase, this means to construct a justifiable bridge between the Croatian legal community and the others in the European Union.
 In order to be able to take such a position, Croatian legal elite should have developed a coherent theory of constitutional identity in relationships with the European Union bodies.
 This is the reason why we have pleaded earlier in favor of the “euro-realist” as different form “euro-idealist” approach to the issues of legal life and processes within such a compound community of states.
 To construct a constitutional theory, one must understand the meaning of constitutionality for democracy.
Pure legalism and its limitations
An exclusive legal approach has at all times been appealing for Croatian constitutional scholars and proponents of a ‘pure’ legal theory, because it does not require a profound insight into the reality of application.
 However, it carries serious risks for an explanatory capacity of such theories: First, the normative is considered to be real. Second, the case-law is a priori considered to be an exclusive indicator of the real state of things. Third, political conditions are considered irrelevant. Neither of these postulates is true. Jurisprudence enlightens only a small part of reality. The same goes for positive legislation on the books, which might be very distant from the rules at work. Let alone the constitutions which often remain ‘semantic’ and sometimes even ‘a shame’
.  We believe that only an interdisciplinary approach might explain the new position of Croatia being finally a member of a complex association of states. We must turn to the Croatian as well as the European historical experience. This requires us to reconsider the history of federal integrations in order to understand how various forms of federal and con-federal associations appear, operate and develop, and why some of them succeed, the other disintegrate consensually  and rather decently, although suffering great economic setbacks, while the others collapse in tragedies of armed conflicts and wars.

The dominant majority of scholars in the discipline of European Law have adopted the opinion that the importance and purpose of the Croatian constitution will be significantly reduced within “the new legal order”, since all the sources of European law would have a supremacy even over the Croatian law. It goes for the Constitution as well. Or better, particularly for the Constitution which is sometimes considered as “an obstacle” to European integration.
 Some had expected Croatian courts of justice to start reviewing the Constitution, on the grounds of a “de facto authority 
. There appear ever more numerous works in that spirit as the date of full membership had approached. It is hard to oppose the majority on political issues, even if it was just in order to stress the importance of the national Constitution. Only a few constitutional scholars share our conviction that the importance of national constitutions raises in complex associations of states such as the European Union. In order even to attempt to formulate ‘a doctrine’, we must understand not only the legal nature, but a real operation of the complex system of the European Union as well.
 
We have strongly defended the claims to maintain and further develop the interdisciplinary approach to the study of comparative constitutionalism.
 This is why we gladly support the Canadian writer Ron Hirschl who writes: “In all of this, a simple yet powerful insight is often overlooked: constitutions neither originate nor operate in a vacuum. Their import cannot be meaningfully described or explained independent of the social, political, and economic forces, domestic and international, that shape a given constitutional system. Indeed, the rise and fall of constitutional orders—the average lifespan of a written constitution since 1789 is 19 years—are important manifestations of those struggles. Culture, economics, institutional structures, power, and strategy are as significant to understanding the constitutional universe as jurisprudential and prescriptive analyses.  Any attempt to portray the constitutional domain as a predominantly legal, rather than imbued in the social or political arena, is destined to yield thin, a-historical, overly doctrinal or formalistic accounts of the origins, nature and consequences of constitutional law. From Montesquieu and Weber to Douglass North and Robert Dahl, prominent social thinkers who have engaged in a systematic study of constitutional law and institutions across polities and through the ages have accepted this plain (and possibly inconvenient) truth.”
 In a word, the constitutional concept and thus the practice of constitutionalism is by no means limited to jurisprudence, however great its significance. Nor do processes of governance run exclusively through the judicial system. Neither any certain judgment should be interpreted as a final solution of the issue. Constitutionalism means limiting the power-holders by law and encompasses overall political institutions and processes.

The new ideology and its weaknesses
There has been a lot of praise in favor of the European integrations, and in our opinion, the most of that for more than justified reasons.
 But there had been even more exaggerations. During the accession process the ideology of a new type of community had been produced in Croatia. This approach dominated at the opening of the new century and had brought much disappointment even in some old, core countries. Excessive expectations spread in all the new members to whom their power elites promised a rapid improvement of the life conditions. We have considered it even more risky in our country, regarding its recent bitter experiences, both with ideology and federalism.
 

There has also been a lot of criticism against the European Union, which have been much louder during the last years of crises, in particular in the countries much dependent of the European aid or bailout form bankruptcy. 

We have been constantly warning against this kind of propaganda: “… considering the widely shared belief that we are applying to join a „new type of association“, in which dominate „European values“, high moral principles and pure altruism. Such associations of states have never existed, even though many had claimed to be of such a kind. We had already lived in one of such self-proclaimed „new types of association“, and we should not leave this historical experience to oblivion. Nonetheless, there exist rationally organized associations founded upon the idea of legal equality of member states of unequal economic and political power. This might be the only guarantee of their survival and development of such communities. In such associations, nothing is gained effortlessly, so one's own interests should be thoughtfully evaluated and protected in accordance with the principle of equality of members. The community's constitution, along with the constitutions of its member states is the only basis of such equality.”
 

The Union has indeed been created in a way that knows no precedent in history, and it has already enabled several decades of progress in peace. But the relations within it must be interpreted correctly. They are relations of power sharing, with the emphasis on economic power and size of population but not on infamous „number of divisions“.
 However, the nature of politics has not changed, and a reliance on constitutional law makes the best guarantee. States have interests, and their friendships and loyalties depend on those. The constitution is intended to protect interests of the nation, as well as of the people and of individuals. The constitution is also an instrument of legitimizing actual power. In emergency situations, constitutional niceties are replaced by direct actions. Being explicitly prescribed or considered as „implied powers“, the rules of emergency apply, whilst decisions are made and enforced instantly, only subsequently being submitted to the parliaments for approval.

The EU is unique in its approach to enlargement. The acceptance of new members differentiates from all known alliances of states. In his classic work, William Riker asserts that federal associations have historically always been an instrument of imperial enlargement under the domination of certain hegemons.
 Indeed, never in history has there been an alliance of states that has prepared and monitored candidates for membership so thoroughly. The EU itself have prepared and monitored any candidate thoroughly as it had done with Croatia. It seems rather obvious that the monitoring system has by no means been efficient. We still consider the efficiency of the system of harmonization of legislation to be an experiment.
 Instead of excessive ideological expectations, a historically grounded and developed federalist theory can make use of ‘sober expectations’ to point to the objective options as well as the methods of insuring (even defending) our interests in complex associations of states. 

Constitutional principles in crises
Complex alliances, established on a federal principle have their purpose and historical justification. The tendency to neglect the main sources and reasons for the creation of European communities, properly expressed in the formula: peace and prosperity. The claim of the Laeken Declaration on the future of the European Union of 2001, that the EU is a „success story“ was justified by the fact that integrations have sustained full six decades of peaceful economic progress, based on new principles that excluded the use of force.
 Historical memory is pale, and many today are inclined to ignore those original ideas, so they talk of a purely economic European association. However, the most important at the time, obviously was to ensure “peace and development”.
European integration was initially and profoundly motivated by political reasons, as a process of forming a political association and thereby as a means of ensuring peace and progress in the European continent that was historically ripped apart by endless wars. The perspective of peaceful development is the main reason that we adamantly support Croatia's efforts in joining the Union.
 The Laeken Declaration also proposes that the European Union stands at a crossroads unprecedented in its history. The authors conclude that to preserve this history as a „success story“, it was necessary to make certain important decisions on how to respond to three basic problems: first, a challenge of democratic deficit within the Union; second, Europe's new role in a globalized world; third, European citizens' expectations with regard to decision-making and policy enforcement in the Union. 

In order to understand a magnitude of this task one must consider the fact that struggle for dominance within political associations make its necessary and unavoidable part. Tendencies of abuse of power are always possible in political process. Institutional solutions aim to reduce the destructive potential of such tendencies to prevail, which is they seek to streamline interest-motivated conflicts towards a constructive and compromising direction. The problems that led to the breakup of many national federations, and that generally endanger the survival of complex states are significantly caused by aspirations towards centralization and dominance, rather than by attempts to build sufficiently flexible constitutional solutions that would prevent such domination. 
Conflicting interests and thus permanent cleavages have been, and will remain a part of the political process in the European Union. Tensions between old and new members, large and small states, those economically developed and underdeveloped, agricultural and industrial and so forth, are constantly taking place within the Union and are being resolved. Asymmetric arrangements have already been created, primarily by limiting free movement of workers from the new into the old Union members. The federalist spirit, capability for negotiation and advocating one's own interests while acknowledging the interests of others are of crucial importance for a successful harmonization of various interests in complex associations of states. The failure of federalist solutions in the Yugoslav federation as well as in many others does not justify a rejection of federalist theory. In order to be prepared for life in such a community, we need federalist theory. Without it, I am afraid we are in for new disappointments. 
 
In alliances of states constitutional law is the only protection and pillar of the smaller and weaker members. Even in grave circumstances of serious infractions and violations, it remains „the law“, and is this potentially realized as soon as the circumstances change. 

The European Commission's White Paper on good governance
 confirmed the two important conclusions reached by scientific literature: first, „that the political decision-making process in the Union is so complex that very few ordinary Europeans has basic knowledge of it, or can with certainty say who is responsible for policies being implemented“, and secondly „that there is little knowledge of how efficiently European legislation is really enforced throughout the European Union...while there is a general opinion that enforcement is far from uniformity and perfection”.
 
A discussion on the White Paper concluded that citizens feel estranged from the institutions and political decision-making in the Union's institutions, and that the voter turnout to elections for the European Parliament is in decline, that decision-making processes are complicated, too slow and non-transparent, that the existing legal system is too complex for an efficient implementation and that the very application of fundamental principles on which the Union is founded, such as solidarity and subsidiarity, require repeated questioning and improvement in order to be applied in a consistent manner. Functionalism itself requires  evaluation on the basis of the mentioned precepts of „good governance”.

At the beginning of the millennium, the European Union was preparing for strategic decisions. The Laeken declaration on the future of the European Union from 2001 opens with the assertion that the European Union stands at a crossroads unprecedented in its history. The authors conclude that this history is a „success story“, but it is necessary to make important decisions on how to respond to three basic problems: first, a democratic challenge within the union; second, Europe's new role in a globalized world; third, European citizens' expectations with regard to decision-making and policy enforcement in the European Union. The basic direction of reforming political institutions is indicated in the form of a demand for greater democracy, transparency and efficiency in the way institutions work. This opens up some constitutional issues: from the need to simplify the legal system based on three fundamental international treaties, through a division of competences between the Member States and the Union, to the structure of Union bodies and their powers as well as mechanisms of decision-making, majority required for reaching decisions, that is, the states' rights of veto in certain areas of common policy. Neither of these issues has been resolved, nor has the basis for gradual resolution of these key and chronic problems been formed.
  Only those who readily confuse the words on paper with the reality of the actual relationship between decision-making and political power can claim to the contrary.

It is gradually becoming obvious that an appearance of periodical crises is in fact a regularity of the European politics? We would be hard pressed to find a historical period of peaceful development that was crisis-free. True, many dream of it, but prolonged periods of peace have always relied on a dynamic balance of opposing forces, with an ever present danger of escalation of conflict.
 The famous legal historian recognized the advent of an enormous crisis of the legal system of the West: "The crisis...is not merely a crisis in legal philosophy but also a crisis in law itself. Almost all the nations of the West are threatened today by a cynicism about the law, leading to contempt for law, on the part of all classes of the population. The cities have become increasingly unsafe. The welfare system has almost broken down under unenforceable regulations. There is a wholesale violation of the tax laws by the rich and the poor and those in between. And the government itself, from bottom to top, is caught up in illegalities. ….  'public policy' has come dangerously close to meaning the will of those who are currently in control: 'social justice' and 'substantive rationality' have become identified with pragmatism; 'fairness' has lost its historical and philosophical roots and is blown about by every wind of fashionable doctrine."
 
Berman was criticized for haste in his prediction of system crises and breakdowns. It appears that this stems from a jurist’s, even legal historians, aspiration towards a harmonious world of self-contained hierarchy of norms. But, as has been stated many times, the European Union's development unfolds in an interminable succession of crisis situations that appear ever more serious.
 
We could, therefore, establish with full responsibility that control mechanism is a necessity, that is, a mode of functioning of the relations in complex international integrations demands a contingency planning. Nevertheless, political and economic crises are certainly much preferable to armed confrontations. Instead of weapons, negotiations and the law should resolve the conflicts. Therefore, it is certainly imprudent to give up the constitutional identity by stressing unconditionally the supremacy of any act of the EU's shared bodies over the constitution. 
 
The purpose of the theory 

Croatia has joined the European Union which tremendously differs from the one for whose acceptance it had applied thirteen years ago.  The Union has undergone enormous changes during the long decade from the crucial constitutional choice made by the Croatian government with a convincing popular support in 2001 by joining the Stabilization and Accession Agreement.    
The most severe crisis of the Union which challenged even the very survival of the Union had brought previously unimaginable concerns about the fundamental objectives and unquestionable achievements of European integrations.
 As always in crisis situations, structures of power within the Union as an association of formally equal states, has been altered.  Instead of the procedures prescribed by the Lisbon Treaty, first the German - French hegemony, and later only of the first one, has been made transparent. The third important country faced the demands for referendum on withdrawal from the Union.
The crisis has unearthed the position of the leading powers towards the „constitutional treaty“, which was finally won in 2009, upon which the Union formally rests after the great reform which was initiated in 2001.
 We could consider the Lisbon Treaty tacite suspended as far as the basic ways and means of creating policy decisions were concerned.
 Despite the formally strengthened role of the national parliaments, even the significance of the European Parliament has been politically diminished during the crisis.
 Developments during the last four years including a formulation of the project of ‘a banking union’, require us to reconsider the overall Croatian position in the European Union.
 

While approaching membership, the Croatian internal politics has already altered its orientation. The public became accustomed to the apologies from national politicians that certain unpopular measures had to be adopted simply „because the negotiators so demanded“.
 Often it resulted in adoption of unconstitutional legislation, in direct contradiction to the fundamental principles of representative government.
 Important legislative project would have to be previously approved by the European Commission experts, even when the result of the actually dictated law was utter inefficiency.
 When serious disagreements do occur, even the democratic legitimacy of the Commission and other Union institutions has been questioned.
 This opens new questions about the meaning and a position of the national constitutions both in the network of the European pluralist constitutional system as in internal relations. 
  

The constitutional basis of Croatian Constitution's supremacy over European law would not be hard to construe by an objective interpretation. There is Article 2 of the Constitution on sovereignty, Article 3 enumerates the supreme values of the constitutional order, and the Constitution is mentioned foremost, before statutes and the law in the Article 5 of the Constitution. But that is far from our purpose. The provisions of the constitution might be only the last defense in any form of international association. Croatia is no exception. The national constitution became even more important when the Croatian citizens' referendum decision was finally confirmed by the governments or citizens of each of the 27 Member States of the European Union. We have warned: “Those jurists who believe that true equality in the EU is the privilege of the big and strong are wrong”. 

The new theory should be interpreted strictly as it was meant in the classic federalist theory. That is, the theory of the last resort, to be employed when national interests properly understood, should be protected by ultimate legal means. It is not ‘the theory’ offered to any government of the time to disguise some disreputable political action. The worst case scenario of the newly established relationship opens the prospects for a new monitoring, and even sanctions against the newest member. It is important to stress that all these decisions have not, and most likely would not be taken by the Court of Justice, but by the European Commission as ‘a guardian of the Treaties’. The regretful episode of a Croatian government’s dispute with the European Commission about the piece of legislation on the European Arrest Warrant only emphasizes our point. The principles of constitutionalism extent far beyond the case law of the courts of justice! It should spread through the whole system of government. Nor did the Constitutional Court’s decision lead to that dispute, nor had it been resolved by the decision of the European Court. We attribute tragically erroneous dealing with the issue by the Croatian government, precisely to the absence of a coherent doctrine on the relationships with the European Union among the Croatian legal scholars and a reflection of such neglect to the members of the power elite.

The federalist attitude  

As the constitutionalism itself, federal communities are constructed on artificial, scientific knowledge and cost-benefit analyses, but not on ideological beliefs. This contradicts the ‘natural and simple’ logic of forcing political will of the strongest dominant partner, as common in history. Therefore, anyone entering such a community must pay attention to the interdisciplinary science on political associations. The significant body of knowledge has been accumulated under the title of federal theory. Despite that, it seems to be neglected by the great part of the ‘European law’ scholars.
A majority of the most prominent theorists of federalism have tried to underline the dangers that lie in an intuitive inclination towards those who seek a rapid integration by force.
 The advantages of complex forms of association lies in accommodation of different identities ensured through institutional means and are cultivating politics within and between states. Philosopher Denis de Rougement, connecting the federal principle and democracy as alternatives to threatening totalitarianism, warns: „Totalitarianism is simple and rigid like war, like death. Federalism is complex and flexible, like peace, like life. And since it is simple and rigid, totalitarianism is a constant temptation for our weariness, anxieties, doubts and misfortunes stemming from a spiritual resignation. A totalitarian spirit is not dangerous only because it triumphs in a handful of states and makes a fast or slower advance in all others, but especially because it spoils all of us, in the heart of our thoughts, at the very least constraining our vitality, courage and life’s purpose“.
 

Political processes in complex associations of states constantly generate specific political problems and issues that are to be dealt with in a way tailored to the application and maintenance of the federal principle. This is the very essence of federal solutions, with their imminent ambivalence between the demand for joining a wider association and the imperative of preserving autonomy and identity in such a union. American author Martin Diamond summarized this in the following way: „The distinguishing characteristic of federalism is the peculiar ambivalence of the ends men seek to make it serve...Federalism is always an arrangement pointed in two contrary directions or aimed at securing two contrary ends. One end is always found in the reason why the member units do not simply consolidate themselves into one large unitary country; the other end is always found in the reason why the member units do not choose to remain simply small wholly autonomous countries. The natural tendency of any political community, whether large or small, is to completeness, to the perfection of its autonomy. Federalism is the effort deliberately to modify that tendency. Hence any given federal structure is always the institutional expression of the contradiction or tension between the particular reasons the member units have for remaining small and autonomous but not wholly, and large and consolidated but not quite. The differences among federal systems result from the differences of these pair of reasons for wanting federalism“.

These assertions are important in order for us to clarify the Euro realists' position that the European Union is neither some kind of a new type of association, where the iron laws of international and internal policies would no longer apply, nor it is some kind of a new type of a historically unprecedented political system. It is a complex association of states founded on federalist principles
, having its historical predecessors and comparative examples and as such it should be understood, studied and considered while preparing to participate in. In this, it is of great importance that we should not disregard historical experience, as well as the accomplishments of domestic though. Such an approach we consider ‘a realist one’, because it advocates accession to the European Union, in full familiarity of its advantages. Those are first and foremost expressed by the original slogan „peace and prosperity“, as well as of its true nature and problems it generates. Realism does not mean hostility towards association
, but instead demands understanding of the complexity and fragility of federalist institutional complexes.
 That understanding is therefore necessary in accession to complex associations, as well as in their maintenance. Excessive expectations lead to great disappointments and often tragedies as well.
    

Conclusion

Each member state is obliged to observe the EU law as provided by the agreements on membership i.e. up to the limits of the principle of rule of law. But no member state should be required to renounce its Constitution, accepting a total supremacy of all the sources of the Union law, in advance and with no reservations. This goes in particular for the erroneous approach according to which the „constitutional domain reserve“ applies only to the core countries, at the first place Germany and France, and not to the smaller and newer members. We are not equally powerful, but we have equal rights. At the root of these doubts, there is a different understanding of the constitution and constitutionality. For positivists, the constitution is an act of regulation just like any other such act, for the subscribers of the today suppressed historical school of jurisprudence it is a text trying to summarize the historical experience of a people in its struggle for natural rights.
 As the supreme act of the national legal system, the constitution rules not only within the domain of courts of justice. By limiting our research to the jurisprudence of the European court, we are denied a necessary deeper insight into a reality of relations in the compound community of nations.
 The most comprehensive analyses of the case-law unearth only a part of the phenomenon called legal order, which must include an insight into the ways and modalities of implementation. An appraisal of the whole requires a wider interdisciplinary approach than the one enabled by legal positivism dominating the study of constitutionality in the European Union.
 
In every form of association of states, the national constitution represents the final guarantee of identity preservation, which is in itself a condition of accession to any association of states. The attitude of the powerful towards the European constitution as well as towards the hard-won Lisbon Treaty and the newly established institutions calls for caution. This is why we should be aware of the examples of numerous EU members, not just the large or old ones, which rely on their constitutions in the protection of national interests. A special role-model is the developed jurisprudence of the German Federal Constitutional Court, already followed by a few other constitutional courts, The Court had developed a theory of constitutional identity as a basis for decisions wherein advantage might belong to domestic constitutional law, instead of the theory of a total supremacy of all sources of European law over national law. 
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