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Abstract

Strengthening the rights of passengers became one of the top priorities of the worldwide shipping community. This paper is aimed an analyzing the level of protection of the rights of maritime passengers. Such analyses aims at helping all parties involved (directly or indirectly) in the maritime passenger transport. It may help carriers toward an effective application of the relevant laws. It may also help national authorities towards a harmonized enforcement of passenger protection. Finally, it may help passengers toward a better understanding of their legal position. Rights of passengers carried by sea are established by various sources of international law, law of the European Union and Croatian domestic law. Such rights are, for example, right to non-discrimination in access to transport, right to mobility (especially important for disabled passengers and passengers with reduced mobility), right to information, right to fulfilment of the transport contract, right to get assistance, right to compensation under certain circumstances, right to an effective system of complaint handling etc. Provisions of the Croatian Maritime Code are compared to the solutions provided by the relevant EU legislation and the 2002 Athens Convention (the newest international convention governing this issue). In the concluding part, the author suggests some amendments to Croatian Maritime Code in order to bring into line Croatian domestic law with the law of European Union on this subject. He also points out the crucial importance of the effective enforcement of the rules dealing with the passenger rights.
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1. INTRODUCTION

The adequate protection of passengers on board ships is a key concern of the European transport policy. It is also one of the main concerns of the International Maritime Organization (IMO). Strengthening the rights of sea passengers became one of the top priorities of the worldwide shipping community following the occurrence of a number of tragic shipping accidents in past decades. Significant legislative instruments have been adopted at international and EU level in recent years aiming to ensure that passengers benefit from the high level of protection. New passengers’ rights have been established and carriers’ obligations imposed. This paper represents an analytic overview of the passengers’ rights under the sources of maritime law as well as under the sources of consumer protection law and tourist law.  Some conclusions shall be brought regarding the level of alignment between the international, EU and Croatian domestic law governing rights of passengers travelling by sea. Furthermore, some suggestions shall be made in order to bring into line all mentioned sources of law. 
2. THE RIGHTS OF PASSENGERS UNDER THE SOURCES OF MARITIME LAW 
The primary source of the legal relationship between a passenger and the carrier is the contract of carriage by sea. Contractual provisions may, however, be overridden by the compulsory provisions of international conventions, EU directives and regulations as well as of national statutes.

There are various sources of maritime law which may be applicable to this subject. Many issues relating to the rights of passengers in the event of death of or bodily injury to a passenger are regulated by the Athens Convention Relating to the Carriage of Passengers and their Luggage by sea, 1974 (hereafter - Athens Convention) [1]. The Athens Convention, as amended by its 1976 SDR Protocol, provides an international compensation regime for the death, injury and loss of damage to the passengers’ luggage between the states that have accepted the Convention (infra, chapter 2.4.)
. However, some other maritime conventions may also be applicable, for example the 1976 Convention on Limitation of Liability for Maritime Claims (hereafter - LLMC 1976), as amended by the 1996 Protocol.
Furthermore, there are various applicable sources of the maritime law of European Union. Issues regarding damages in the event of death of or bodily injury to a passenger and in the event of damage to baggage are covered by the Regulation (EC) No 392/2009 of the European Parliament and of the Council of 23 April 2009 on the liability of carriers of passengers by sea in the event of accidents (hereafter - Regulation 392/2009)
. This Regulation incorporates in EU law provisions of the Protocol of 2002 to the Athens Convention (Annex I to the Regulation 392/2009). It also makes binding parts of the IMO Reservation and Guidelines for Implementation of the Athens Convention adopted by the Legal Committee of the IMO (Annex II to the Regulation 392/2009).

The protection of other maritime passengers’ rights in the EU is based on the Regulation (EU No 1177/2010 of the European Parliament and of the Council of 24 November 2010 concerning the rights of passengers when travelling by sea and inland waterway and amending Regulation (EC) No 2006/2004 (hereafter - Regulation 1177/2010)
. The Regulation 1177/2010 imposes various obligations on maritime carriers, terminal operators, travel agents and tour operators, especially in the event of interrupted travel as well as in the case of carriage of disabled persons and persons with reduced mobility
. It also imposes some obligations on EU Member States. Each Member State must designate a new or existing body or bodies responsible for the enforcement of the Regulation 1177/2010 as regards passenger services and cruises from ports situated on its territory and passenger services from a third country to such ports
. The Regulation 1177/2010 shall apply from 18 December 2012 in respect of passengers travelling

· on passenger services where the port of embarkation is situated in the territory of a 
Member State; 

· on passenger services where the port of embarkation is situated outside the territory 
of a Member State and the port of disembarkation is situated in the territory of a 
Member State, provided that the service is operated by an EU carrier;
· on a cruise where the port of embarkation is situated in the territory of a Member 
State
.
The Regulation 1177/2010 in Article 21 explicitly prescribes that its provisions shall not preclude passengers from seeking damages in accordance with national law in respect of loss resulting from cancellation or delay of transport services before national courts, including under so-called Package Directive 90/314/EC (infra, chapter 3.). Therefore, the Regulation 1177/2010 does not preclude passengers from seeking further damages, in addition to claims prescribed by the Regulation itself, if these further damages are recoverable under the applicable national law or EU legislation. 
As far as the Croatian maritime and transport legislation is concerned, the provisions of the Maritime Code
 may be applicable, as well as the provisions of the Act on Compulsory Traffic Insurance (hereafter - ACTI)
.
2.1. Rights in cases of cancelled or delayed departures
Under the provisions of Regulation 1177/2010, in the case of a cancellation or a delay in departure, passengers shall be informed by the carrier or by the terminal operator, of the situation (and of the estimated departure time and estimated arrival time) as soon as possible and in any event no later than 30 minutes after the scheduled time of departure.

Where a carrier reasonably expects the departure of a passenger service to be cancelled or delayed for more than 90 minutes beyond the scheduled time of departure, passengers shall be offered free of charge meal and refreshment, provided they are available or can reasonably be supplied. In the case of a cancellation or a delay in departure where a stay of one or more nights becomes necessary, the carrier shall offer passengers free of charge adequate accommodation on board, or ashore. For each passenger, the carrier may limit the total cost of accommodation, not including transport to and from the port terminal and place of accommodation, to EUR 80 per night, for a maximum of three nights. 
 Moreover, the passenger shall immediately be offered the choice between:

· re-routing to the final destination, under comparable conditions, as set out in the 
transport contract, at the earliest opportunity and at no additional cost;

· reimbursement of the ticket price and a return service free of charge to the first point 
of departure, at the earliest opportunity.

The payment of the reimbursement shall be made within 7 days, in cash, by electronic bank transfer, bank order or bank cheque. Where the passenger agrees, the reimbursement may also be paid in the form of vouchers and/or other services.
The Maritime Code contains different provisions regarding passengers’ rights in these cases. Under the Article 606, in the case of voyages limited to the internal waters of the Republic of Croatia, a passenger may cancel the contract if the ship does not commence the voyage within one hour after the time stated in the contract or in the ship’s timetable, or within 12 hours in the case of voyages beyond the said limits. Moreover, the passenger shall have the right to reimbursement of the ticket price.

If the delayed departure is caused by the act of the carrier or persons in his service, committed with the intent or gross negligence, the carrier shall be bound to compensate the passenger for damages.
Under the Article 610 of Maritime Code, if a voyage limited to the internal waters of the Republic of Croatia is interrupted for more than 12 hours after commencement for reasons not caused by the passenger, or in case of a voyage beyond the said limits which is interrupted for more than three days, the passenger shall have the right:

· to request the carrier to carry him and his luggage to his destination by the carrier’s own means of transportation or by other adequate means;

· to request the carrier to return him and his luggage to the port of departure within a reasonable period of time and to reimburse him for the ticket price;

· to cancel the contract and request the carrier to reimburse him for the ticket price.

If the voyage has been interrupted with the intent or the gross negligence of the carrier, or of persons in his service, the carrier shall be bound to compensate the passenger for damages
. 
2.2. Rights in the event of delay in arrival
According to Regulation 1177/2010, in the event of delay in arrival at the final destination, the passenger is entitled to the minimum amount of compensation (25% of the ticket price) for a delay of at least:

· 1 hour in the case of a scheduled journey of up to 4 hours;

· 2 hours in the case of a scheduled journey of more than 4 hours, but not exceeding 8 
hours;

· 3 hours in the case of a scheduled journey of more than 8 hours, but not exceeding 
24 hours; or

· 6 hours in the case of a scheduled journey of more than 24 hours.

If the delay exceeds double the abovementioned time, the compensation shall be 50% of the ticket price. It shall be paid in vouchers and/or other services, or in money, but only at the request of the passenger.

However, the passenger shall not be entitled to compensation if the carrier proves that the cancellation or delay is caused by weather conditions 
endangering the safe operation of the ship or by extraordinary circumstances hindering the performance of the passenger service which could not have been 
avoided even if all reasonable measures had been taken. Furthermore, the passenger shall not be entitled to such compensation in cases when he was informed of the cancellation or delay before the purchase of the 
ticket or if the cancellation or delay is caused by the fault of the passenger. 
The Athens Convention does not regulate passenger’s rights (or carrier’s obligations) in the case of delay in arrival.  Similarly, this topic is not regulated under the Maritime Code. In the context of Croatian domestic legislation, this issue may be solved by application of the Law on Obligations (Article 696)
. This provision prescribes that the carrier is liable for the damages arising from delayed carriage, except in cases where the cause of delay could not be avoided even with the use of carrier’s professional diligence. 
2.3. Rights of disabled passengers and passengers with reduced mobility

The Regulation 1177/2010 addresses the issue of non-discrimination and assistance for disabled persons and persons with reduced mobility (Articles 7-15).  Carriers must not refuse to accept reservations, issue tickets or embark persons on the grounds of disability or of reduced mobility, and nor must tickets be offered at an additional cost. However, reservations and tickets may be refused to disabled persons or persons with reduced mobility in order to meet applicable safety requirements and where the design of the passenger ship or port infrastructure and equipment makes the safe embarkation, disembarkation or carriage of disabled persons impossible. In such cases, carrier (as well as travel agents and tour operators) shall take all reasonable efforts to find the alternative means of transport for the person concerned.
Furthermore, carriers and terminal operators shall be liable for loss suffered as a result of the loss of or damage to mobility equipment or other specific equipment, used by a disabled person or person with reduced mobility, if the incident which caused the loss was due to the fault of neglect of the carrier or the terminal operator. The fault or neglect of the carrier shall be presumed for loss caused by a shipping incident. This compensation shall correspond to the replacement value of the equipment concerned or, where applicable, to the costs relating to repairs. However, these rules shall not apply if the relevant provisions of the Regulation 392/2009 applies (infra, chapter 2.4.). 
2.4. Rights in the event of death or personal injury to a passenger and in the event of damage to baggage 

2.4.1. Current status

At the moment, the Athens Convention, as amended by the 1976 SDR Protocol, provides an international compensation regime in force for the death of or personal injury to a passenger, as well as for the loss of or damage to the passengers’ luggage between the states that have accepted the Convention.  The Athens Convention applies to international carriage (carriage in which the place of departure and the place of destination are situated in two different states, or in a single state if there is an intermediate port of call in another state) if at least one of the further conditions are met:

· the ship is flying the flag of, or is registered in, a convention state;
· the contract of carriage was made in a convention state;
· the carriage commences or terminates in a convention state.
A passenger is defined as “any person carried in a ship under a contract of carriage or a person which, with the consent of the carrier, is accompanying a vehicle or live animals which are covered by a contract for the carriage of goods not governed by the convention. The carrier is the party with whom the passenger concludes the contract of carriage, whether or not that party actually performs all or any part of the contract of carriage himself. The carrier may arrange for another carrier (the performing carrier) to perform part (or all) of the contract. However, in this situation the contracting carrier still remains liable for the whole of the carriage to the passenger. The performing carrier will also be liable to the passenger for the part of the contract carried out by them. 

The carrier (which in this context includes both the contracting and performing carrier) is liable if the death of or personal injury to a passenger is caused through their fault or neglect. The carrier will be liable for the acts and omissions of their employees or agents acting in the scope of their employment. 

In cases of shipwreck, collision, stranding, explosion, fire or defect in a ship, fault or neglect will be presumed to exist and it will be up to the carrier to prove the contrary. In all other cases the passenger must prove fault or neglect. The passenger must always prove the fact that the accident took place during the carriage. The term carriage covers not only the period during which passengers are carried onboard the ship, but also the period of embarkation and disembarkation. The transfer of passengers from land to ship and vice versa is covered where such transfer is either included in the fare or is put at the disposal of the passenger. 

The passenger must prove the extent of loss or damage, irrespective of the cause. The liability of the carrier can be reduced, in whole or in part, if the carrier can prove contributory fault on the part of a passenger.

The Athens Convention permits the carrier to limit his liability. Following the 1976 Protocol, all limits are expressed in the Special Drawing Rights (SDR) as defined by the International Monetary Fund (IMF). The liability of the carrier for the death of or personal injury to the passenger cannot exceed 46,666 SDR per passenger
. The Athens Convention permits individual contracting states to increase (but not decrease) the death and personal injury limits in respect of carriers who are their nationals. The Athens Convention limits will be applicable unless the claimant proves that the death or injury resulted from the carrier’s intentional act or omission or that the carrier acted recklessly and with the conscious knowledge that such damage would be a probable result. [1].

Any action for the death or personal injury to passengers must be taken within two years from the date of disembarkation or when disembarkation should have taken place. Passengers can institute proceedings in the courts of any convention state that is:

· the principal place of business of the carrier;
· the place or departure or destination;
· the claimant’s domicile or permanent residence state, if the defendant has a place of business and is subject to the jurisdiction of that state;
· the state where the contract of carriage was made, if the defendant has a place of business and is subject to the jurisdiction of that state.
After the occurrence of the incident which was the cause of the damage, the parties may agree that the claim for damages shall be submitted to any jurisdiction or to arbitration.

On 25 May 1990, another Protocol to the Athens Convention was adopted increasing the liability limits approximately threefold, from SDR 46,666 to SDR 175,000 per passenger. However, this Protocol has not been ratified by the required number of states and is therefore not yet in force.

In the event of a major casualty the provisions of the Athens Convention will operate together with those of any other applicable limitation of liability convention, such as the LLMC 1976. The LLMC 1976 gives the shipowner (who may be the same person as the carrier or performing carrier as defined in the Athens Convention) the right to limit his liability in respect to the total amount of claims for all passengers. This global limitation of liability is separate from and in addition to the per passenger limitation prescribed by the Athens Convention. The limitation of liability under LLMC 1976 is SDR 46,666 multiplied by the number of passengers which the ship is authorised to carry, but not exceeding SDR 25 million irrespective of such a number of passengers. Where the sums of liability to individual passengers exceed that “overall” limit, individual claims would then be reduced on a pro rata basis
.
LLMC 1976 was amended by the 1996 Protocol. The limitation for passenger claims under this Protocol is SDR 175,000 multiplied by the number of passengers that the ship is authorised to carry, without any ceiling figure
.

As far as the EU legislation is concerned, the Directive 2009/20/EC of the European Parliament and of the Council of 23 April 2009 on the insurance of shipowners for maritime claims (hereafter - the Insurance Directive) is of a significant importance
. It requires shipowners of ships having a gross tonnage 300 or greater to maintain insurance to cover maritime claims subject to limitation under the 1996 Protocol
. The Insurance Directive requires that this cover is evidenced by a certificate or certificates of insurance in respect of a ship entering EU port, or flying the flag of a Member State. All EU Member States were obliged to bring into force laws, regulations and administrative provisions necessary to comply with the Insurance Directive before 1 January 2012.
Provisions of the Maritime Code covering these issues are aligned to the Athens Convention as amended to the 1990 Protocol (which is not in force at the international level) as well as to the 1996 Protocol to the LLMC 1976. 

Therefore, the present situation concerning the limits of carrier’s liability for the death of or personal injury to a passenger is as follows:

· if the carriage is international (carriage between a Croatian port and a port in another state), the Athens Convention as amended by 1976 Protocol is applicable which means that the liability of the carrier cannot exceed 46,666 SDR;

· if the carriage is domestic (carriage between two ports located in Croatia), the Maritime Code is applicable, meaning that the liability of the carrier cannot exceed 175,000 SDR.

In addition to the compensation available on the grounds of carrier liability, passengers in public transport are often entitled to compensation under the contract of compulsory insurance of passengers in public transport against accidents. This compulsory insurance is regulated by the rules of Croatian domestic law. The compensation is available to passengers in public maritime transport irrespective of carrier liability for the accident which caused the damage.

In Croatia, this type of insurance is regulated by the ACTI [2]. Each undertaking which is entitled to perform the public transportation of passengers is obliged to conclude this type of insurance contract with the insurer. The beneficiary of this insurance is the passenger. The insurance covers the period whilst the passenger is onboard and the period of embarkation and disembarkation (including the period while the passenger is at the quay waiting for embarkation or disembarkation).  

This insurance covers damages for death or permanent disability of the passenger caused by an accident in public transport. When this damage is raised, the minimum compensation amounts (insurance amounts available to the passenger or other beneficiaries) prescribed by the ACTI are as follows:

· 40,000 HRK (approximately 5,300 EUR)  per passenger in the case of his death , and

· 80,000 HRK (approximately 10,700 EUR) per passenger in the case of permanent disability and according to the degree of disability.

2.4.2. Changes in the future

Since 1996, the Legal Committee of IMO has discussed proposals to further amend the Athens Convention [3]. As a result of these efforts, the new 2002 Protocol to the Athens Convention has been adopted (hereafter – the 2002 Athens Convention [4]. 

The 2002 Athens Protocol introduces compulsory insurance to cover carrier’s liability for passengers on ships and raises the limits of liability. It also introduces other mechanisms to assist passengers in obtaining compensation, based on well-accepted principles applied in existing liability and compensation regimes dealing with environmental pollution. These include replacing the fault-based liability system with a limited strict liability system for shipping related incidents (shipwreck, collision or stranding of the ship, explosion or fire on the ship, capsizing of the ship or defect of the ship) backed by the requirement that the carrier take out compulsory liability insurance to cover these potential claims as well as by the passenger’s right to direct action against the insurer [5].

The 2002 Athens Protocol establishes a two tier liability system in cases where death of or personal injury to a passenger is caused by a shipping incident. The carrier is liable for the death of or personal injury to the passenger up to the limit of SDR 250,000 per passenger on any individual occasion, unless the carrier proves that the incident resulted from an act of war, hostilities, civil war, insurrection or a natural phenomenon of an exceptional, inevitable and unavoidable character; or was wholly caused by an act or omission performed by a third party with the intent of causing the incident. Therefore, the 2002 Protocol introduces strict liability of the carrier for the death of or personal injury to a passenger up to the abovementioned limit (the first tier of liability).

If the loss caused by the shipping incident exceeds the limit of SDR 250,000 per passenger on any distinct occasion, the carrier is further liable - up to a limit of 400,000 SDR per passenger on each distinct occasion - unless the carrier proves that the incident which caused the loss occurred without the fault or neglect of the carrier (the second tier of liability). 

For the loss suffered as a result of the death of or personal injury to a passenger not caused by a shipping incident, the carrier is liable if the incident which caused the loss was due to the fault or neglect of the carrier. The burden of proving fault or neglect lies with the claimant. The carrier liability cannot exceed SDR 400,000. 

The limits contained in the 2002 Athens Protocol set a maximum limit, empowering - but not obliging - national courts to compensate for death, injury or damage up to these limits. The 2002 Athens Protocol also includes an "opt-out" clause, enabling State Parties to retain or introduce higher limits of liability (or unlimited liability) in the case of carriers who are subject to the jurisdiction of their courts. A State Party, which makes use of this option, is obliged to inform the IMO Secretary General of the limit of liability adopted or of the fact that there is none.

The 2002 Athens Protocol requires performing carriers to maintain insurance or other financial security, such as the guarantee of a bank or similar financial institution, to cover the limits for strict liability under the 2002 Athens Protocol regarding the death of and personal injury to passengers. The limit of the compulsory insurance or other financial security shall not be less than 250,000 SDR per passenger on each distinct occasion. A certificate attesting that insurance or other financial security is in force always has to be onboard a ship. A model certificate is attached to the 2002 Athens Protocol.

For the first time in an IMO international agreement, a regional economic integration organization (for example the European Union) may sign the 2002 Athens Protocol
. 

States that ratify the 2002 Athens Protocol are required to denounce the 1974 Convention and its 1976 and 1990 Protocols, if they are obligated by those international agreements. 

The objective of the 2002 Protocol is to enhance passenger remedy protection. Together, compulsory insurance and significantly increased liability limits could lead to very significant liability on the part of the insurer. The Protection and Indemnity Clubs (P&I Clubs) were strongly opposed to the amounts of liability prescribed in the 2002 Athens Protocol. They particularly pointed out that the prescribed limits are too high, taking into consideration the situation on the insurance market and the danger of catastrophic incidents caused by acts of terrorism or other “acts of war”. The problem arises from the fact that 2002 Athens Protocol does not contain explicit provisions reducing carriers’ (as well as insurers’) liability in cases where death of or personal injury to a passenger is caused by terrorism. Finally, P&I Clubs expressed their unwillingness to cover carriers’ liability as set out in the 2002 Athens Protocol. The consequence is that only few states acceded to the 2002 Athens Protocol
.

In order to solve the problem, new and lengthy discussions took place under the auspices of IMO, resulting in a new instrument - IMO Reservation and Guidelines for Implementation of the Athens Convention (hereafter - IMO Guidelines) adopted in October, 2006. This document is considered as a non-mandatory lex specialis in relation to the 2002 Athens Protocol. IMO Guidelines recommend that States which ratify or accede to the 2002 Athens Protocol should include a reservation concerning a limitation of liability for carriers and a limitation for compulsory insurance for acts of terrorism, taking into account the current state of the insurance market. IMO Guidelines set out new provisions in respect to limits for carrier’s liability in respect to the death of or personal injury to a passenger caused by any war risks
. Under these provisions, carrier’s liability for the death of or personal injury to a passenger caused by war risks (terrorism included) cannot exceed lower of the following amounts:

· 250,000 SDR in respect of each passenger on each distinct occasion; or

· 340 million SDR overall per ship on each distinct occasion.

Under the IMO Guidelines, separate insurance cover is required covering liability for the death of or personal injury to a passengers caused by war risks limited to the abovementioned figures.

Additional insurance is required for covering carriers’ liability for the death of or personal injury to passengers caused by non-war risks. This insurance cover must be provided in accordance with the 2002 Athens Protocol.
As already has been mentioned
, the Regulation 392/2009 incorporates in EU law all passengers’ rights prescribed by the 2002 Athens Protocol. It also prescribes mandatory application of the substantial parts of IMO Guidelines. In addition, under the Regulation 392/2009 the carrier who actually performed the carriage when the shipping incident occurred shall make an advance payment sufficient to cover the immediate economic requirements proportional to the damage suffered, within 15 days from the identification of the person entitled to damages. In the event of death, this payment shall not be less than EUR 21,000. The provision in respect of advance payment shall apply if the incident occurred within the territory of a Member State, or occurred onboard a ship flying the flag of a Member State or is registered in a Member State. It will also apply if the carrier is established within the EU
.

In respect of compensation for lost or damaged baggage, the Regulation 392/2009 also adopts relevant provisions contained in the 2002 Athens Protocol
.
As far as Croatian position regarding this issue is concerned, it should be noted that some legislative actions are scheduled for the end of this year (2012) with the purpose of accession of the Republic of Croatia to the 2002 Athens Protocol.
3. THE RIGHTS OF PASSENGERS UNDER THE SOURCES OF TOURIST LAW 
Various sources of tourist law may also be applicable with the purpose of (additional) protection of the rights of passengers travelling by sea. Passengers shall have this protection in cases when they are at the same time “the travellers” as defined by those applicable sources of tourist law. They can also be “the consumers” as defined by some other applicable instruments of the EU law governing specific tourist contracts
.

Furthermore, it is possible that the “carrier” as defined by the applicable maritime sources is at the same time “the travel organizer” as defined by applicable sources of tourist law. 
At the international level, the International Convention on Travel Contracts, 1970 (hereafter – CCV) has been adopted
. CCV shall apply to any travel contract concluded by a travel organizer or intermediary, where his principal place of business or, failing any such place of business, his habitual residence, or the place of business through which the travel contract has been concluded, is located in a CCV Contracting State. Travel Contract means either an organized travel contract or an intermediary travel contract. Organized travel contract means any contract whereby a person undertakes in his own name to provide for another, for an inclusive price, a combination of services comprising transportation, accommodation separate from the transportation or any other service relating thereto. Intermediary travel contract means any contract whereby a person undertakes to provide for another, for a price, either an organized travel contract or one or more separate services rendering possible a journey or sojourn. "Interline" or other similar operations between carriers shall not be considered as intermediary travel contracts.
In principle, under the CCV liability is imposed to the travel organizer and/or travel intermediary. In the performance of the obligations resulting from abovementioned contracts, they have to protect the rights and interests of the traveller according to general principles of law and good usages in this field.

This paper focuses on the liabilities imposed to the travel organizer
. He shall be liable for any loss or damage caused to the traveller as a result of non-performance, in whole or in part, of his obligations resulting from the contract or the CCV, unless he proves that he acted as a diligent travel organizer. Therefore, his liability is based on presumed fault. Without prejudice to the questions as to which persons have the right to institute proceedings and what are their respective rights, compensation payable by the travel organizer shall be limited for each traveller to:

· 50.000 francs for personal injury;

· 2.000 francs for damage to property;
· 5.000 francs for any other damage
. 

However, a Contracting State may set a higher limit for contracts concluded through a place of business located in its territory. 

Furthermore, where the travel organizer himself provides transportation, accommodation or other services connected with the performance of the journey or sojourn, he shall be liable for any loss or damage caused to the traveller in accordance with the rules governing such services. 
Therefore, in the context of the carriage of passengers by sea, travel organizer shall be liable as the (performing) carrier under applicable maritime legislation.

Where the travel organizer entrusts to a third party the provision of transportation, accommodation or other services connected with the performance of the journey or sojourn, he shall be liable for any loss or damage caused to the traveller as a result of total or partial failure to perform such services, in accordance with the rules governing such services. The travel organizer shall be liable in accordance with the same rules for any loss or damage caused to the traveller during the performance of the services, unless the travel organizer proves that he has acted as a diligent travel organizer in the choice of the person or persons performing the service. In cases when such applicable rules do not provide for a limitation of liability, compensation payable by the travel organizer shall be set in accordance with the abovementioned CCV limits.

In so far as the travel organizer has paid compensation for loss or damage caused to the traveller, he shall be subrogated in any rights and actions the traveller may have against a third party responsible for such loss or damage. The traveller shall facilitate the recourse of the travel organizer by providing him with the documents and information in his possession and, as the case may be, by assigning his rights to him. The traveller shall have a right of direct action against a responsible third party, for total or complementary compensation of the loss or damage caused to him. 

Any contract concluded by a travel intermediary with a travel organizer or with persons providing separate services, shall be deemed to have been concluded by the traveller. 

The travel intermediary shall not be liable for non-performance, in whole or in part, of journeys, sojourns or other services governed by the contract. 

A travel organizer shall not be entitled to avail himself of the provisions of the CCV which exclude his liability or set or limit the compensation payable by him if the traveller proves that the loss or damage was caused by a wrongful act or default committed by the travel organizer or intermediary or by one of the persons for whom he is responsible with the intention of causing the loss or damage or in a manner implying either a deliberate disregard or inexcusable lack of awareness of the prejudicial consequences which might result from such conduct. Where special rules are prescribed by law, abovementioned wrongful acts or default shall be assessed in accordance with those rules. 
The provisions of the CCV shall not prejudice the traveller's rights and actions against third parties. 

At the EU level, the Council Directive 90/314/EEC  of 13 June 1990 on package travel, package holidays and package tours (hereafter – the Package Travel Directive) may be applicable
[6]. The Package Travel Directive applies to “the package” which means each travel which is part of a pre-arranged set of services sold or offered for sale at an inclusive price covering a period of more than 24 hours or including an overnight stay and which combines at least two of:
· transport;

· accommodation;

· any other tourist services not related to transport or accommodation which account for a significant proportion of the package price.

The Package Travel Directive covers agreements which links consumer with the organizer and/or the retailer. Organizer is the person who, other than occasionally, organizes packages and sells or offers them for sale, whether directly or through a retailer. Retailer is the person who sells or offers for sale the package put together by the organizer.

Numerous rights of the consumer are protected by the Package Travel Directive.

In case where the organizer finds that before the departure he is constrained to alter significantly any of the essential terms of the package contract, such as the price, he shall notify the consumer as quickly as possible in order to enable him to take appropriate decisions and in particular: 

· either to withdraw from the contract without penalty, or 

· to accept a rider to the contract specifying the alterations made and their impact on the price. 

The consumer shall inform the organizer or the retailer of his decision as soon as possible. If the consumer uses the option of withdrawal from the contract or if, for whatever cause, other than the fault of the consumer, the organizer cancels the package before the agreed date of departure, the consumer shall be entitled: 

· either to take a substitute package of equivalent or higher quality where the organizer and/or retailer is able to offer him such a substitute. If the replacement package offered is of lower quality, the organizer shall refund the difference in price to the consumer; or 

· or to be repaid as soon as possible all sums paid by him under the contract. 

In such a case, he shall be entitled, if appropriate, to be compensated by either the organizer or the retailer, whichever the relevant Member State's law requires, for non-performance of the contract
. 

Where, after departure, a significant proportion of the services contracted for is not provided or the organizer perceives that he will be unable to procure a significant proportion of the services to be provided, the organizer shall make suitable alternative arrangements, at no extra cost to the consumer, for the continuation of the package, and where appropriate compensate the consumer for the difference between the services offered and those supplied. 

If it is impossible to make such arrangements or these are not accepted by the consumer for good reasons, the organizer shall, where appropriate, provide the consumer, at no extra cost, with equivalent transport back to the place of departure, or to another return-point to which the consumer has agreed and shall, where appropriate, compensate the consumer

Organizer and/or retailer party to the contract is/are liable to the consumer for the proper performance of the obligations arising from the contract, irrespective of whether such obligations are to be performed by that organizer and/or retailer or by other suppliers of services without prejudice to the right of the organizer and/or retailer to pursue those other suppliers of services. 

With regard to the damage resulting for the consumer from the failure to perform or the improper performance of the contract, the Package Travel Directive imposes some rules which are implemented in all EU Member States. Under these rules, organizer and/or retailer is/are liable unless such failure to perform or improper performance is attributable neither to any fault of theirs nor to that of another supplier of services, because: 

· the failures which occur in the performance of the contract are attributable to the consumer, 

· such failures are attributable to a third party unconnected with the provision of the services contracted for, and are unforeseeable or unavoidable, 

· such failures are due to a case of force majeure or to an event which the organizer and/or retailer or the supplier of services, even with all due care, could not foresee or forestall. 

In the matter of damages arising from the non-performance or improper performance of the services involved in the package, the Member States may provide that the compensation may be limited in accordance with the international conventions governing such services. Therefore, such compensation may be limited by the provisions of applicable international maritime conventions (for example Athens Convention). 

Regarding damage other than personal injury resulting from the non-performance or improper performance of the services involved in the package, compensation may be limited under the contract if such contractual limitation is allowed by the law of a Member State. Such limitation shall not be unreasonable.
It is obvious that there is a certain level of interaction between the sources of tourist (consumer protection) law and the sources of maritime law. Unfortunately, such situation may cause certain confusion regarding the rules which should be applied in a specific case. For example, Article 14 of the Athens Convention prescribes that no action for damages for the death of or personal injury to a passenger, or for the loss of or damage to luggage shall be brought against a carrier or performing carrier otherwise than in accordance with the provisions contained in this Convention. But, what happens in cases when the carrier as defined in Athens Convention is at the same time the organizer as defined in the Package Travel Directive?  

This issue has been the subject of two legal decisions in UK Country Court. In the first case, Lee and Another v Airtours Holidays Ltd and Another
, decided in 2002, the court held that the provisions of the Package Directive were part of the UK national law and should be applied unless the provisions of the Athens Convention were specifically referred to in the contract, which they were not on the facts of that case
. However, in Norfolk v My Travel Group plc
  decided in August 2003, the court held that the Athens Convention was given the force of law in the UK and that the Athens Convention therefore applied even where there was not express reference to it in the contract
 [7].
4. CONCLUSIONS

Passengers travelling by sea enjoy high level of legal protection. Their rights are basically regulated by maritime (transport) legal instruments. However, it should be kept in mind that legal sources of tourist and consumer law are also applicable. Some of these rights are: the right on minimum information to be provided, the right in cases of cancellation or delay of transport (including re-routing and/or compensation), the non-discrimination between passengers with regard to transport conditions offered by carriers, rights in respect of compensation in the event of death of or personal injury to a passenger as well as in the event of damage to baggage. 

Relevant legal instruments contain provisions imposing on carriers and other relevant persons and public bodies the obligation to ensure that passengers are provided with precise instructions regarding enforcement of their rights. Relevant sources of EU law impose on each Member State a duty to designate a special body responsible for the enforcement of passengers’ rights.

However, some issues are still waiting to be solved. There is a certain degree of legal uncertainty regarding the interaction between the international conventions ad applicable EU legislation. This situation has to be clarified as soon as possible because it brings confusion regarding the obligation of the EU Member States to implement EU law and their obligations pursuant to international conventions. Consequently, it brings confusion regarding enforcement of passengers’ rights. 
As far as the Croatian law is concerned, some amendments to the Maritime Code shall be necessary in order to implement relevant EU legislation. Furthermore, appropriate steps should be taken toward accession the Republic of Croatia to the 2002 Athens Protocol. The European Union has already acceded to this Protocol. Regardless of the “international success” of the 2002 Athens Protocol, its substantial rules, as implemented in the EU law by the Regulation 392/2009, shall enter into force at the EU level at the beginning of the 2013. All parties involved (passengers, carriers, the State) must be prepared for upcoming changes.
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� The Athens Convention came into force on 28 April 1987. The Republic of Croatia is a State Party to the Athens Convention as well as to the 1976 SDR Protocol, see “Narodne novine - Međunarodni ugovori” (Official Gazette - International Agreements) No. 2/1997. The current list of states which ratified the Athens Convention and its 1976, 1990 and 2002 Protocols may be found at http://www.imo.org/About/Conventions/StatusOfConventions/Pages/Default.aspx.  


� OJ L 131, 28 May 2009, p. 24. The Regulation shall apply from the date of the entry into force of the Athens Convention for the EU and in any case from no later than 31 December 2012. It shall apply to any international carriage and to carriage by sea within a single Member State onboard ships covered by Class A and B in accordance with Article 4 of Directive 98/18/EC, if the ship is flying the flag of or is registered in a Member State, or the contract of carriage has been made in a Member State, or the place of departure or destination, according to the contract of carriage, is in a Member State. In respect of carriage by sea within a single Member State on board ships of Class A, Member States may choose to defer application of this Regulation until four years after the date of its application. In respect of carriage by sea within a single Member State on board ships of Class B, Member States may choose to defer application of the Regulation until 31 December 2018.


� The European Union acceded to the Protocol of 2002 to the Athens Convention, see Council Decisions of 12 December 2011 (2012/2/22/EU and 2012/2/23/EU), OJ L 8, 12.1.2012, p.1-15.


� OJ L 334, 17.12.2020, p. 1


� Beside the specific passengers' rights which are more precisely described in this paper (infra, 2.1.-2.3.), the Regulation 1177/2010 establishes the general right on travel information available to the passenger. Carriers, terminal operators and, when applicable, port authorities shall, within their respective areas of competence, ensure that information on the rights of passengers is publicly available on board ships, in ports, if possible, and in port terminals. The information must be provided as far as possible in accessible formats and in the same languages as those in which information is generally made available to all passengers.  Carriers and terminal operators shall set up an accessible complaint-handling mechanism for rights and obligations prescribed by the Regulation 1177/2010. When a passenger wants to make a complaint to the carrier or terminal operator, he shall submit it within 2 months from the date on which the service was performed or when a service should have been performed. Within 1 month of receiving the complaint, the carrier or terminal operator shall give notice to the passenger that his complaint has been substantiated, rejected or is still being considered. The time taken to provide the final reply shall not be longer than 2 months from the receipt of a complaint.


� Each body has to be independent of any commercial interest. The passenger may submit a complaint, in accordance with national law, to the designated body, about an alleged infringement of the Regulation 1177/2010. A Member State may decide that a passenger as a first step shall submit the complaint to the carrier or terminal operator; and/or that the national enforcement body or any other competent body shall act as an appeal body. National enforcement body shall every 2 years publish a report on its activities. National enforcement bodies of different Member States must cooperate. Finally, each Member State shall lay down rules on penalties applicable to infringements of the provisions of the Regulation 1177/2010.


� By contrast, the Regulation 1177/2010 shall not apply in respect of passengers travelling on ships certified to carry up to 12 passengers; on ships which have a crew responsible for the operation of the ship composed of no more than three persons or where the distance of the overall passenger service is less than 500 metres, one way; on excursion and sightseeing tours other than cruises; or on ships propelled by mechanical means as well as original, and individual replicas of, historical passenger ships designed before 1965, built predominantly with the original materials, certified to carry up to 36 passengers. Member States may, for a period of 2 years from 18 December 2012, exempt from the application of the Regulation 1177/2010 seagoing ships of less than 300 tons operated in domestic transport, provided that the rights of passengers under the Regulation 1177/2010 are adequately ensured under national law.  Member States may exempt from the application of the Regulation 1177/2010 passenger services covered by public service obligations, public service contracts or integrated services provided that the rights of passengers under the Regulation 1177/2010 are comparably guaranteed under national law.


� See „Narodne novine“(Official Gazette) No. 181/2004, 76/2007, 146/08, 61/2011. Relevant provisions of the Maritime Code are quite similar to provisions of the Athens Convention as amended by the 1990 Protocol.


� See „Narodne novine“(Official Gazette) No. 151/2005, 36/2009, 75/2009. 


� However, if the carrier proves that the cancellation or delay is caused by weather conditions, endangering the safe operation of the ship, he shall not be obliged to offer accommodation. 


� The Maritime Code prescribes certain formalities regarding enforcement of abovementioned passenger’s rights (Article 611). Furthermore, the Maritime Code separately regulates the passenger's right to cancel the contract before its commencement even if the carrier fulfils his obligations. Depending on the circumstances prescribed by Articles 608-611, the passenger shall have the right to reimburse at least 90% of the ticket price. 


� Carriers may introduce a minimum threshold under which payments for compensation will not be paid. This threshold shall not exceed EUR 6.


� See Narodne novine (Official Gazette), No. 35/2005, 41/2008.


� The Athens Convention also provides for compensation in respect of damage to or loss to passenger’s luggage, which is defined as cabin luggage (in passenger’s possession or control), vehicles and other luggage. In respect of loss to cabin luggage, the principles of the carrier’s liability correspond to the liability principles which apply in the case of the death of or personal injury to a passenger. In regards to liability for luggage other than cabin luggage, carrier fault or neglect will be presumed to exist. Carrier liability for cabin luggage cannot exceed 833 SDR per passenger; liability for vehicles cannot exceed 3,333 SDR per passenger; liability for other luggage cannot exceed 1,200 SDR per passenger. Passenger valuables (money, gold, jewellery) are generally not covered by the Athens Convention compensation system, unless entrusted to the carrier for safekeeping. In such cases, limits of liability may be set out by contractual provisions.


� The required number is ten. As of 31 March 2012, only six states (including Croatia) have accepted the 1990 Protocol.


� The LLMC 1976 entered into force on 1 December 1986. The Republic of Croatia is bound by the LLMC 1976. The list of states bound by the LLMC 1976 may be found on http://www.imo.org/About/Conventions/StatusOfConventions/Pages/Default.aspx.


� The Republic of Croatia is bound by the 1996 Protocol to the LLMC 1976. Amendments to increase the “non-passengers limits of liability” in the 1996 Protocol were adopted by the Legal Committee of the IMO, on its 99th session in London. The new limits are expected to enter into force 36 months from the date of adoption, therefore on 19 April 2015, under the tacit acceptance procedure. However, the “passenger liability limits” have not been increased by these newest amendments.


� On 9 October 2008, the Member States adopted a statement in which they unanimously recognised the importance of the application of the 1996 Protocol to the LLMC 1976 by all Member States.


� All Member States shall lay down a system of penalties for the breach of national provisions adopted pursuant to the Insurance Directive and shall take all the measures necessary to ensure that those penalties are applied. The penalties provided for shall be effective, proportionate and dissuasive (Article 7 of the Insurance Directive).


� The European Union acceded to the 2002 Protocol and urged its Member States to do the same, (supra, fn. 3). At the same time, the European Union made a reservation in accordance with IMO Guidelines. 


� Current number and the list of states which acceded to the 2002 Athens Protocol may be found at http://www.imo.org/About/Conventions/StatusOfConventions/Pages/Default.aspx


� War risks include war, civil war, revolution, rebellion, insurrection or civil strife arising there from, or any hostile act by or against a belligerent power, capture, seizure, arrest, restraint or detainment, and the consequences thereof or any attempt thereat, derelict mines, torpedoes, bombs or other derelict weapons of war, acts of any terrorist or any person acting maliciously or from a political motive and any action taken to prevent or counter any such risk, confiscation and expropriation. Under IMO Guidelines, both war and non-war insurance may be excluded subject to the Institute Radioactive Contamination, Chemical, Biological, Bio-chemical and Electromagnetic Weapons Exclusion Clause as well as to the Institute Cyber Attack Exclusion Clause. Furthermore, insurance cover is subject to automatic termination upon the outbreak of war between any of the “Five Power States” (UK, USA, France, the Russian Federation, and the People’s Republic of China).


�  See supra, chapter 2.


� This provision is inspired by the similar provision contained in the 1999 Convention for the Unification of Certain Rules for International Carriage by Air (Montreal Convention). The European Union is a Party to the Montreal Convention. This Convention is implemented in the EU law by the Regulation (EC) No 889/2002 of the European Parliament and of the Council of 13 May 2002 amending Council Regulation (EC) No 2927/97 on air carrier liability in the event of accidents, (2002), OJ L 140, 30.5.2002, p. 2.


� For the cabin baggage, the carrier shall be liable if the incident which caused the loss was due to the fault or neglect of the carrier. The fault or neglect shall be presumed for loss caused by a shipping incident. In respect of other baggage, the carrier shall be liable unless the carrier proves that the incident which caused the loss occurred without the fault or neglect of the carrier.  His liability is limited as follows: 2,250 SDR for cabin baggage; 12,700 SDR per vehicle and 3,375 SDR in respect of other baggage, all per passenger and per carriage.


� As a consequence, under the circumstances, the passengers may be protected by other applicable sources of consumer protection law.


� CCV has entered into force on 21 February 1976. State Parties to the CCV are: Argentina, Belgium, Cameroon, Italy, China, San Marino and Togo. Current status is available at:  � HYPERLINK "http://www.unidroit.org/english/implement/i-70.pdf" �http://www.unidroit.org/english/implement/i-70.pdf�   (15 April 2012).


� Although there are some obligations and liabilities imposed by the CCV to the intermediary toward the traveller, but they are not related to the liability arising from non-performance of the travel contract. See CCV, Article 22. 


� The franc referred to in the CCV is the gold franc weighing 10/31 of a gramme and of a millesimal fineness of 0.900.





� OJ L 158, 23. June 1990, p. 59. As far as the Croatian domestic law is concerned, it should be noted that the Articles 881-903 of the Law on Obligations (regulating the Travel Organizing Contract) have been created in accordance with the Package Travel Directive.





� However, there are some exceptions from this organizer's (retailer’s) obligation, see Article 4(6) of the Package Travel Directive.


� (2004) 1 Lloyd's Rep. 683.


� Under the Article 15 of the Package Travel, Package Holidays and Package Tours Regulations, 1992, which incorporated the provisions of the Package Travel Directive into English Law, the contract may provide for compensation to be limited in accordance with the international conventions which govern such services.


� (2004) 1 Lloyd's Rep 106.


� Considering the facts of the case, the consequence of this decision was that the claim, which was brought pursuant to the Package Travel, Package Holidays and Package Tours Regulations 1992, was time barred pursuant to the Article 16 of the Athens Convention (the action was brought more than two years after the disembarkation of the passenger).  





