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Abstract

The application of an entirely new concept of governance by the establishment of a great number of independent and quasi-independent regulatory as well as non regulatory agencies causes a great extent of uncertainty within the Croatian public administration. In the author’s opinion, the reasons are twofold: first, the new institutional arrangements were introduced without a serious consideration of comparative experiences which should have reduced damages caused by misunderstanding; second, the concept has not been understood nor internalized by the Croatian undereducated administrators. The emphasize is on the issues of coordination and control in order to preserve the fundamental principles of the constitution: a limited government and a protection of human rights and freedoms. To that purpose the author argues in favor of an urgent elaboration of the systemic legislation aimed at strengthening transparency and responsibility in the area of independent agencies. This is the best way to achieve the main purpose of the introduction of the agency system: to improve the delivery of goods and services to the public. 
1. Introduction

Puzzling and would-be humorous metaphors in the titles of scientific articles generally are intended not to amuse their readers, but to turn their attention to certain important particular characteristics of the phenomena being treated. Using comparisons to zoology was very popular three decades ago, at the time when my research of the United States government brought to my attention the widespread institutional variety of independent regulatory commissions in the American governmental system. At the time, a better part of the American social sciences have, under the influence of the Chicago economists, rediscovered particularities of the governmental organizations brought up by the development of an administrative and regulatory state.
 
Thus, the using the image of a platypus to illustrate some of the legal problems brought upon by introduction of numerous independent regulatory (or not regulatory) agencies into the Croatian constitutional system, has nothing to do with the once influent  “biological school in sociology” usually connected to a name of Herbert Spencer.
 Specific characteristics of the platypus as a specie apparently parallel to those of the independent regulators might be enumerated as being threefold: first, it’s existence out and against the general principles of the world it exists in; second: it’s presumed complete independence and self – subsistence in such an basically hostile environment; and third, it’s venom presents a potential lethal danger to that very environment and it’s population.
 This is why I propose an image of the platypus to be used as a mascot under which the most needed piece of legislation that would regulate the area of a wide delegation of constitutional authority and a responsibility for the use of such a delegated authority, as well as ensure a due protection to the rights and freedoms of individuals, should be eventually taken into serious consideration. 
The independent regulatory agencies accordingly: first, do not fit into the framework of fundamental constitutional principles of the environment the most important of which makes the separation of powers; second, themselves define their own scope of authority and the way of its’ financing by their (compulsory) customers in spite to the principles of a free market and thus, third, present potentially a serious threat to the rights of individuals and legal personalities, as well as to the objective constitutional i.e. legal order. Being them imported from a different social and legal surroundings, they not only look and act in a strange manner, but have been actually out of attention of the legal science and of control by the branches of government, whereas in our view it has became obvious that the traditional Croatian patterns of administration and government cannot bring them to their intended purpose. That purpose, to make sure at the beginning, has been a separation of the expert aspects of particular decisions from the interests and thus the political aspects of it. In our opinion this idea has not only been proved as erroneous, but makes a ‘mission impossible’. As the history of universities demonstrates, the experts in various fields and even the excellent scientists have rather usually been bad administrators.
This is not to argue that expert knowledge is not important in making political decisions. We only point out that a complete separation makes an illusion which brings into a jeopardy the rights of all affected individuals, and that advantages such organizations bring to administrative affairs have been historically demonstrated to be of a limited scope. To achieve such a limited advantage, independent regulators should themselves be regulated and put under public supervision. 
2. The independent regulatory agency as a new institution of governance

Since the politics influence all aspects of life and, since in democratic political communities evidence of that cannot be kept in secrecy, the idea lives in all forms of democratic governments.
 Originally an American invention, independent regulators have became a prominent new form of governmental agencies during the rapid rise of the ‘administrative state’ in a reaction to the great economic crisis in the thirties of the 20th Century.  They served well the regulatory requirements of ‘the welfare state and continue to spread in various areas of public policies, being considered as the most efficient means to separate expert decision making from the issues of interests and policies. Despite a harsh and profound criticism of the very concept of quasy independent agencies during the times of deregulation policies under the influence of the Chicago school of economics, the concept has not only survived, but has since been widely exported abroad, with the most significant development in the European Union beginning the last decade of the last Century. The most recent rise of demands for regulation, brought by the financial breakdown of 2008 and a prolonged economic crisis in European Union have already strengthened demands for regulation and control, as well as the authoritative proposal to amend the Lisbon Treaty of 2009, in order to ensure more efficient financial control over the governments of the member states.
After acknowledging a candidate status for membership in the European Union, and particularly during the process of negotiations, the Croatian government has accepted numerous recommendations related to various areas of public policies and included the establishment of specific “independent regulators” into several important pieces of legislation. Some of those recommendations came from the Union or other foreign governmental experts, other from the very European negotiators, and obviously some of them from the teams of private entrepreneurs whose trade was exactly selling ideas to transitional post-communist governments. As with other foreign concepts, Croatian politicians were eager and ready to import what was recommended. The independent agencies as regulators or supervisors of specific areas have been introduced most often by a simple translation of foreign legal texts into the Croatian legislation. What is common to all such small normative revolutions in Croatia, is that they were introduced without paying any serious consideration to the collateral issues, let alone a simulation of possible collateral damages to the protection of constitutional rights in proceedings before the independent agencies. A little consideration has traditionally been paid to possible implementation. 
Therefore, we argue in favor of accommodating the concept of independent regulators to the Croatian constitutional order, rather than ignoring their operation or abandoning the very order. Not to be mistaken: we do not argue against the concept itself or in favor of abandoning this kind of institutions. However, we strongly believe that they must be legally regulated having in mind the Croatian particularities and thus brought into accordance with the fundamental constitutional value of the rule of law.
3. Our caveat of 2006

In April of 2006 we were the first to publish a warning to the Croatian legal community who had until than completely ignored a new phenomenon in our legislation: “Our sense is that there exist serious problems related to the import of independent regulators in the very home countries of those experts who readily impose the concept onto confused Croatian officials. Excessive expectations of radical positive changes, such as in the National Program for Abating Corruption of March 8, 2006 would most probably fail if we do not pay due attention to a comparative experiences, which means, advantages as well as disadvantages the implementation of the concept has brought to the others.”
  
What we had in mind has been the huge research literature on the American experiences at the first place, not in order to reject the very concept from the beginning, but as a grounds for an estimation of possible consequences in the specific legal environment of Croatia. We published on the topics quite excessively during the eighties, but there had been very little interest for such ‘capitalist topics’ within the Croatian academic community, despite the fact of widespread experimenting with the quasy non-governmental concepts and institutions going on in the legal system of the time, of course under the different ideological pretext of ‘a creation of a self-managing society’.
 I was very much intrigued by an insight into development of a completely new system of social regulation, enforcement and adjudication which in the opinion of the leading American constitutionalists and political scientists affected the very principle of rule of law, in the USA, as a model democracy of the contemporary world.

Of course, my book was not the first to present the concept and current developments to the Croatian public. That honor belongs to Eugen Pusić who, in his profound research work on the American administration
, has correctly described the state and development of quasy extra- governmental institutions. He pointed out how they bring into jeopardy the once untouchable principle of separation of powers, but did not foresee the rapid development and widespread application of the concept during the next decades. His work has also not received a deserved attention in the literature in the field of legal and political sciences, a pity to say – until today.

4. Independent regulators and the constitutional theory
American constitutional theory have from early times seriously objected to the very existence of such the administrative bodies which would in themselves encompass a legislative, as well as administrative and judicial functions. It has been pointed out that such arrangements cannot be found in the Constitution, but are a result of an unwritten super constitution under control of administration.
 But the Supreme Court withheld the special position of the independent regulators as being constitutional. In Humphrey Executors versus the United States of 1935 it confirms their exclusion from a control by the Executive. Although emphasizing their duty to oblige the law it did not precisely said to whom they would be answerable. This decision has often been quoted as the cornerstone one which finally enabled further wide delegations of congressional and judicial powers by specific pieces of legislation. 
 Those controversies continue to exist in the American legal theory. The same goes for the Croatian constitutional situation during the period of the last decade. 
We do not intend to engage in clarifying such long lasting theoretical issues. The fact is that in Croatia there virtually no protection exists against decisions of the independent regulators. The remedies by an administrative dispute before the Administrative Court have already been clearly demonstrated as insufficient one. The Constitutional Court hesitates to include the regulations enacted by the independent regulators into the “rules and regulations” within its jurisdiction of judicial review of constitutionality of legislation.

Therefore, we assume the position similar to the one of “the realists” among the American constitutional scholarship who incline to the conclusion that the Congress, as well as the strict application of the principle of separation of powers, simply cannot fulfill the complexity of demands brought up by the development of an administrative state. The government has assumed responsibility for the well being and the health of the Nation. This requires the development of an administrative state and a certain demise of legislative branch. Thus an enormous extent of delegated powers has been confined to various regulatory institutions in the modern states.
 We also do not have an intention to elaborate on the further developments in the United States in the vicious circle of “more or less” regulation, whereas the pendulum has recently sharply turned towards more regulation, nor would we deal with the problems posed by the rise of neo-conservative political groupings named a “Tea Party”.
 
Instead we would make an attempt to evaluate the situation in Croatia, taking into account a comparative prospects and historical experience. The wide delegation of powers from the legislature has been recognized as an unavoidable necessity of modern democratic governments. If certain constitutional concepts, such as the very sacrosanct principle of separation of powers, have changed in their scope and meaning, this does not exclude the imperative of protecting the fundamental values of the constitution.  The warning I had dared to publish in 2006 reads: “This novelty in our legal system would certainly have an immediate impact onto regulatory activities as well as to a protection of the principle of constitutionality and legality (Article 5 of the Constitution) including potential violation of the supreme constitutional values such as the rule of law (Article 3 of the Constitution)”
. 
Four years later we must recognize that not only the caveat was demonstrated as justified one, but that further developments in Croatia have brought even worse constitutional and political consequences. However, a little attention in the conceived discussion has been paid to the crucial question of control over the new controllers. Instead, they have been described as ‘bodies sui generis’ brought by the decision of the European Union (which is, by the way an entity sui generis as well).
 We think that regardless of their legal grounds which are sui generic indeed, they have to be put under control and thus included into the Croatian constitutional order, which must remain grounded upon the supreme value of rule of law and its derivative principles such as the independence of judiciary and the right to efficient judicial protection.
5. Independent to What Purpose: American ‘capture theory’
The purpose of the rapid development of a whole network of independent regulatory agencies during the sixties and seventies of the past Century, were connected strengthening of the environmental and consumers’ protection.
 Extensive research which followed the switch in policies towards a ‘new liberalism’ during the seventies of the 20th Century have demonstrated that the regulators are in practice far less ‘independent and expert’ than proclaimed by their proponents.
 That has resulted in a formulation of ‘the capture’ theory according to which agencies gradually fall under the decisive influence of the corporative interests they had been expected to control and restrict in the public interest. Some conspiracy theories went even further by extending the explanations that the regulators have been intentionally created in order to deceive the public and secretly serve the corporative interests.
 The capture theory has been generally applied to the study of developments of particular independent agencies and their relations to the bearers of the regulated interests. It was further explained by the theory of ‘a life circle’ of agencies, based on the research of implementation of particular legislation in the field of consumer and environmental protection. It explains how the coalitions being formed in order to enact certain legislation, which usually includes the regulators as enforcement agents, gradually dissolves, letting the would be enforcers as a pray of the corporations.

Radical critics of the concept of independent agencies conclude that the overall results are the following flaws on the part of all the independent agencies: first, they tend to protect their ‘masters’ at least by regulating such requirements which significantly rise the expenses of entering the market to the potential competitors; second, the regulatory initiative generally rests with the companies while the agencies are preoccupied with their quasy judicial proceedings; third, most often the agencies show completely incompetent to perform their competences to follow the implementation of the rules or to influence it.

Noting that the problem of incompetence inevitably occurs when administrative agencies and their personnel are left to themselves, without an efficient external control of legality had been pointed out already by the early constitutionalists’ critics, we would now turn to the Croatian situation, five years after our initial warning that the comparative experience is more than relevant and has seriously to be taken into consideration in order to regulate the new regulators.
6. Transitional variation of independence: political corruption and nepotism

Regretfully enough, the situation in Croatia has developed even worse than we dared to warn not only out of politeness but also somehow having in mind the constitutional principle of presumed innocence until proved differently. We pointed out that the omnipresent state intervention in economy limits the market competition and reduces it to an underground competition for state subsidies and other public funds in Croatia.
 Incomplete legislation of the conflict of interests, in combination with a scarcity of expert cadres in various areas, together with the incompetent and passive inspection services favor ‘a capture’ of agencies by powerful corporations. There exists a clear and present danger of establishing informal and concealed monopolies whereas the regulators might be put into the powerful enforcers of corporative interests. In addition there were findings of the establishment of local independent agencies with the purpose to create reservoirs for political cadres and under the grounds that no law forbids such agencies to local and regional governments. This emphasizes the necessity of strengthening the administrative, political and judicial control mechanisms over the legality of the independents’ activities.

In summer of 2010 the Government of Croatia published the report on the state of public administration, which shows that the situation has been much worse than predicted by an application of the ‘capture theory’. Through various informal mechanisms, the state administration has together with its quasi-independent agencies become an instrument of nepotism, ‘clintelism’ and political corruption.  The report, done by the Ministry of Administration was published, in the words of its press representative “despite a lot of resistance to its finalization as well as to the implementation of the proposed measures.”
 The analyses shows that the employees in the agencies, although being paid from the state budget and considered a part of the state administration, receive the salaries greater than provided by the budget, and that their jobs in part overlap with the competencies of the ministerial departments. The state had 92 agencies and institutes, but even more of them are under the ministries, so that often legally exists a double competence of various institutions. Overall expenses for those institutions estimate at ‘around billion kuna”. Prime Minister Jadranka Kosor added to that that every fifth an employee of the administration makes a chief of sort. In addition, the employees of the 128 units within the ministries report also to 59 state secretaries who bear a status of functionaries of the state.

7. How independent they are and should be?
It has been difficult to ascertain how would the presumed (and legally declared) independence of the new founded agencies be understood in the real functioning of the Croatian traditionally centralized system of central administration, covered with a thick curtain of official secrecy. In every country, but especially in the transitional one, with a great and essential gap between the formal legislation and the “working rules”, we must not take the normative provisions for granted. Since no systematic research have been done, we must look into certain indicators of practical lines of command and control in the relations of ministers and heads of the agencies that had been published during the first years.
From the beginning some ministers would publicly announce that they ‘give orders’ to the subordinated agencies, like the minister of science and education would regularly stress with no apparent will for discussion from the ranks of the affected agencies. Such ‘orders’ were sometimes related to the pieces of regulation. The minister of economy would complain about being unable to take control over three dozens of agencies which “belonged” to the jurisdiction of his ministry and simultaneously conclude that they do not perform their duties.  Quite often the responsible ministers would explain that the agencies despite the legal terms have not yet begun regularly to operate. When the free press started to search after the strange agencies with weird names and unqualified heads with salaries comparable to the ones of the ministers it became apparent that the whole concept has failed when faced with the deep rooted tradition of political corruption and nepotism. 

The core of real relations of agencies to the ministries and the government has became public and clear in all the cases when the heads of independent regulators tried to claim their independence. The best instance makes HERA, an important regulator in the field of energy distribution whose chairman was fired by the decision of the Government in September 2010 for ‘not informing the Government in advance on the agencies analysis in favor of an immediate rise of the price of electricity’. Curious enough, the same official had not been held answerable for a great investment into a real property and for high expenses on his personal travel and education abroad. “They were not fired when breaking the law but when they obeyed it”, commented the opposition in Parliament. 
 The heads of independent agencies were instantly fired and the parliamentary majority had confirmed the decision of the government with a weak and unpersuasive resistance from the rows of the opposition. On the other hand whenever the opposition criticizes the independent agencies and their heads in the Parliament it has been faced with a firm resistance from the ranks of government coalition deputies. The self asserting conclusion is that the ruling coalition takes those ‘independent’ officials as their own, who deserve all kind of political protection regardless of the interests of consumers or providers of public goods and services. 
On the other hand, their relations to the public they should serve, seriously suffer from a traditional arrogance of the Croatian administration, due to the fact that an efficient protection against their arbitrary decisions does not exist. In the several instances we have randomly examined, the following pattern might be seen. The agency denies a license and thus prevents the entrance into the market to a company of entrepreneurs. The explanation given is obscure and illegal at the first sight. The company timely files a suit against the decision before the Administrative Court. In the meantime the same agency issues several new licenses to other companies in the field, neglecting its own interpretation of requirements which had been given as a reason for denial in the first case. The Administrative Court after three years annuls the decision and returns the case to the Agency. The Agency instantly brings the next decision with a slightly different explanation. Informal information from the insiders whispers about the lobbying from the adversary market competitors, and even about a bribe. After the second Agency decision is brought the company gives up the legal remedies and attempts secretly to lobby the minister.  Numerous instances have been disclosed by the free press during the anti- corruption campaign of 2010 and new might be expected to occur. The conclusion is more than serious: the strong indicators point out that there exists neither substantial legal protection nor any legal certainty for the individuals affected by the agencies’ decisions on their constitutional rights.
Thus, we might conclude that the concept of independence has to be transparently brought into the accordance with the traditions of the Croatian administration and thus substantially improved. We would limit our recommendations to the questions of constitutional law.

8. Conclusion 

Observing the constitutional provisions on separation of powers and a delegation of authority in the Croatian Constitution we hold impossible to construe a proper constitutional ground for such a wide delegation of legislative, administrative and judicial functions, as well as to their integration within the same organizational units. The language of the article 88 (87) of the Croatian Constitution does not permit such an extensive interpretation. Restrictions to human rights and freedoms might under the Article 16 of the Constitution be introduced only by law, for the reasons enumerated thereto and in the Article 50 of the Constitution, and have to be in proportion to the need of restriction in every single case. The Constitution stipulates that judicial protection must be insured to everyone in all the cases (Article 29). Finally it does not permit delegations of authority against the principle of separation of powers (Article 4). The principle of constitutionality and legality must not be ignored by interpreting the regulations as not being ‘legal rules’ as in one decision of the Constitutional Court (Article 5). Generally, The Constitutional Court must not ignore the whole system any more.

The fact that the system of independent agencies have been established and that Croatia cannot be an exception to the practices of other European countries and the Union itself, as majority of the authors would argue,
 or that it makes an important part of the construction of the modern capitalism as do some of them
, should by no means require it to abandon the principles of its Constitution. Within the existing framework the system has to be regulated in order to ensure legal protection in all the matters the agencies decide on human rights and freedoms and to ensure general control over their operation in order to ensure legality and observance to the Constitution. That should enable the whole system to be reexamined from the point of view of efficiency and need for units whose jurisdiction overlaps with the one of the administrative departments. 

To be sure, we do not deny that some of the new Croatian agencies do operate rather well and to a certain extent apply an independent expertise, and thus have fulfilled the expectations, nor is that kind of performance evaluation or regulatory effects the aim of this article.
 The core of our objections comes from the point of view of a constitutional lawyer, since the concept of independent regulators violates the basic principles of Croatian constitutional law, by denying an efficient legal protection to the individuals whose rights might be violated by their independent or quasy independent decision-making. The core of our proposal aims at a legal regulation of the very protection of rights which is common to all the independent agencies, whether they are defined as regulators or not, by a systematic piece of legislation in order to ensure their responsibility and a protection of the individuals upon whose constitutional rights and freedoms they authoritatively decide.
Therefore, the law on agencies should provide for: a definition of the purpose and the limits of a delegated authority i.e. the scope of the ‘independence’ constitutionally given to agencies; the purpose of a public property they are confided so to avoid market adventures into real property trade; a strict oversight of legality and constitutionality in their everyday operation; a judicial review of the regulations (bylaws) they produce; a transparent lines of political responsibility to the Parliament and, last but not least, an efficient judicial protection of individuals as well as of legal personalities upon whose rights they make their decisions.
Our recommendation comes from the comparative experience. It follows the one best formulated by American constitutional scholar Louis Kohmeier: “The Constitution has not been outdated as a charter of rights and freedoms.”
 The first step should be elaboration and enactment of the Agencies Act according to the given guidelines. To accommodate to a new environment the platypus should be tamed or must be kept in the ZOO.

� Christopher Hood: The “Quangocratization of the World” introduces ‘the chameleon concept’ in the Zoo of new institutions. Martin Shubik: A Note on Biology, Time and Golden Rule; in F.X.Kaufman, G.Majone, V. Ostrom (eds.): Guidance, Control and Evaluation in the Public Sector, de Gruyter, 1984, Berlin, 183-211.; Vincent Ostrom: Intellectual Crisis in the American Public Administration, The University of Alabama Press, Tuscalosa, 2008.





� Rudi Supek (ed.): Herbert Spencer i biologizam u sociologiji, Matica Hrvatska, Zagreb 1965.


� The Platypus (Ornithorhynchus anatinus) is a � HYPERLINK "http://en.wikipedia.org/wiki/Semi-aquatic_mammal" \o "Semi-aquatic mammal" �semi-aquatic mammal� � HYPERLINK "http://en.wikipedia.org/wiki/Endemic_(ecology)" \o "Endemic (ecology)" �endemic� to � HYPERLINK "http://en.wikipedia.org/wiki/Eastern_states_of_Australia" \o "Eastern states of Australia" �eastern Australia�, including � HYPERLINK "http://en.wikipedia.org/wiki/Tasmania" \o "Tasmania" �Tasmania�. Together with the four species of � HYPERLINK "http://en.wikipedia.org/wiki/Echidna" \o "Echidna" �echidna�, it is one of the five extant species of � HYPERLINK "http://en.wikipedia.org/wiki/Monotreme" \o "Monotreme" �monotremes�, the only mammals that lay � HYPERLINK "http://en.wikipedia.org/wiki/Egg_(biology)" \o "Egg (biology)" �eggs� instead of giving birth to live young. It is the sole living representative of its � HYPERLINK "http://en.wikipedia.org/wiki/Family_(biology)" \o "Family (biology)" �family� (� HYPERLINK "http://en.wikipedia.org/wiki/Ornithorhynchidae" \o "Ornithorhynchidae" �Ornithorhynchidae�) and � HYPERLINK "http://en.wikipedia.org/wiki/Genus" \o "Genus" �genus� (Ornithorhynchus), though a number of � HYPERLINK "http://en.wikipedia.org/wiki/Fossil_Monotremes" \o "Fossil Monotremes" �related species� have been found in the fossil record. The bizarre appearance of this egg-laying, � HYPERLINK "http://en.wikipedia.org/wiki/Venom" \o "Venom" �venomous�, � HYPERLINK "http://en.wikipedia.org/wiki/Duck" \o "Duck" �duck�-billed, � HYPERLINK "http://en.wikipedia.org/wiki/Beaver" \o "Beaver" �beaver�-tailed, � HYPERLINK "http://en.wikipedia.org/wiki/Otter" \o "Otter" �otter�-footed mammal baffled European naturalists when they first encountered it, with some considering it an elaborate fraud. It is one of the few � HYPERLINK "http://en.wikipedia.org/wiki/Venomous_mammals" \o "Venomous mammals" �venomous mammals�; the male Platypus has a spur on the hind foot that delivers a venom capable of causing severe pain to humans. The unique features of the Platypus make it an important subject in the study of evolutionary biology and a recognizable and iconic symbol of � HYPERLINK "http://en.wikipedia.org/wiki/Australia" \o "Australia" �Australia�. Our point is that a creature accepted well in one part of the World, appears a monster when implanted into the other environment. It’s Croatian name, which resembles a strange and wondrous creature, makes even better point for comparison. Cf. Alfred Edmund Brehm: Kako žive životinje, Otokar Keršovani, Rijeka 1966. 





� The term „governance“ is used to denote a whole system of political decision making limited not only to the governmental or state's institutions. Antony Pagden: The genesis of 'governance' and Enlightenment concepts of cosmopolitan world order; Garry Stroker: Governance as theory: five propositions, International Social Science Journal, special issue on Governance, 155, March 1998., 5-29.,  � HYPERLINK "http://en.wikipedia.org/wiki/Governance" ��http://en.wikipedia.org/wiki/Governance�. 





� It relates to the persistent demands in the Croatian public that 'ministers should be experts' or even more often that experts should be made ministers in order to deal with the actual economic depression. For us such an idea of 'expert government' however popular brigs latent authoritative tendencies. Really, why would the minister of fisheries and food have to be a fisherman or a nutritionist, the minister for maritime transportation a sailor, and the minister of the interior a policeman? Is it not recommendable them to be experts in organization and a team building and above all other the responsible political personalities? 


� In the than actual Governmental Program to abate Corruption, the independent regulators had been made an object of great expectations. Cf. Branko Smerdel: regulatorne agencije: komparativna iskustva, Informator, 5432, 2006.,1.; B.Smerdel: rasprava, u Jakša   Barbić (ed.): Nacionalni program suzbijanja korupcije, HAZU, Zagreb 2006., 48-52.; B. Smerdel: O problemu normativizma u SAD, Pravna misao, Sarajevo, 5-6 (1984), 92-103.; B. Smerdel: O problemu kontrole delegiranog zakonodavstva u sad, Zbornik PFZ (1984).





� Branko Smerdel: Evolucija predsjedničke vlade u SAD: kongresni veto, Pravni fakultet, Zagreb, 1986.





� See also: Branko Smerdel: Specijalni distrikti kao oblik organizacije javnih službi u SAD, Naša zakonitost, 17, 5-6, 1976, 5-19.





� Eugen Pusić: Američka uprava, Ekonomska knjižnica, Matica Hrvatska, Zagreb, 153-166. Even the most recent publications on the topics ignore Pusić’s seminal work, discovering the history anew from the American literature. 


� For instance Ivana Bajkić: Razvoj i učinci regulatornih agencija u SAD: uspješan model za Europu? Zbornik PFZ, 60, 2, 2010, 501-502. 





� Patrick W.Duff and Horace Whiteside: Delegata Potestas Non Potest Delegari: a Maxim of American Constitutional Law, Cornell Law Quarterly, vol.14 (1929), 195. 





� Kenneth A.Pye:The Demise of Representative Government, Louisiana State University, Baton Rouge, 1979, 21.


� Sanja Barić i Dario Đerđa: Regulatorne agencije u hrvatskom pravnom sustavu, Informator, 5908, 2010.,1-3.





� Sotiros A. Barber: The Constitution and the Delegation of Congressional Power, The University of Chicago Press, Chicago 1975, 3. 





� � HYPERLINK "http://www.guardian.co.uk/world/tea-party-movement" �http://www.guardian.co.uk/world/tea-party-movement�


 


� B. Smerdel, Regulatory Agencies, op.cit.2.





� Nikola Popović: Regulatorna tijela kao institucionalna rješenja sui generis – redefinirana uloga države u tržišnom gospodarstvu i procesima liberalizacije mrežnih industrija, in Jakša Barbić (ed.): Hrvatska država i uprava, HAZU, Zagreb 2008, 183 – 191. 


� The beginning of the consumers’ movement has often been connected to publishing of the book by Ralph Nader: Unsafe at any Speed, 1960., which challenged the policies of the great automobile industry. For an exemplary study of corporative lobbying related to regulation 'Smoking and Politics', 1970. 





� The deregulationary trend in the economic literature begins with the articles published in the Bell Journal of Economics and Management by George Stiegler: The Theory of Economic Regulation, 2, 1971, 3-32; and Richard A. Posner: Theories of Economic Regulation, 5, 1974, 335-338.





� William D. Berry: A Representative Legislature and Regulatory Agency Capture, PhD Thesis, California Institute of Technology, 1978, University Microfilm International, Ann Arbor, Michigan 1978; William D. Berry: Theories of Regulatory Impact: the Roles of Regulator, the Regulated and the Public, Policy Studies Review,1,1982, 365-571.





� Sam Peltzman: Toward a More General Theory of Regulation, Journal of Law and Economics, 8, 1976, AEIPPR Washington DC 1977; Charles S. Bullock and James L. Regens: The Courts as a Source of Regulatory Revitalization: External Agenda Setting and Equal Educational Programs, Policy Studies Review, 1,3, 365-571.





� Sunt K.Khana: Economic Regulation and Technological Change: a Review of Literature, Public Utilities Fortnightly, January 1982, 35-37.





� Fimi Media Affair of 2010 clearly demonstrates that diagnosis to be correct.





� About the nature of those resistances best testifies the fact that any implementation of measures has never been attempted. 


� www.danas.hr, 17.07.2010.; Novi list, 17.05.2010. By the way the announced reform has in the meantime been postponed, presumably for the time after the elections which are due by March 2012.


� Danas.hr. 26.05.2010. The other instance makes the sudden closure of the Croatian Agency for Foreign Investments by a decision of the Government with no explanation whatsoever. 


The parliamentary discussion of the annual report of the most powerful independent regulator of the financial activities (HANFA) in September 2010 also put some light to the obscure question of genuine independence and relations to the ministries and government.





� Siniša Petrović, Siniša Petrović: Pojam ni uloga neovisnih regulatora, Pravo u gospodarstvu, 47,3 (2008), 465.





� Ivan Koprić, Anamarija Musa, Vedran Đulabić: Europski standardi regulacije službi od općeg interesa: (kvazi) nezavisna regulacijska tijela u izgradnji modernog kapitalizma, Hrvatska jana uprava, 8,3, 2008, 453. 





� We agree with those economists who emphasize that the aim of regulatory reform is not the establishment of the agency but to enable fulfillment of the consumers' needs on the (regulated) free market. Nela Vlahinić-Dizdarević i Pavao Jakovac: Regulatorna kvaliteta i reforme u energetskom sektoru tranzicijskih zemalja, Informator 5921/2010, 1-3.





�  Louis M. Kohlmeier, Jr. The Regulators, Watchdog Agencies and the Public Interest, Harper & Row, New York 1969. str. 290. i 298





