Festschrift
fir
Thomas Simon
zum 65. Geburtstag

Land, Policey, Verfassung

Herausgegeben von

Gerald Kohl
Christian Neschwara
Thomas Olechowski

Josef Pauser
Ilse Reiter-Zatloukal

Milo§ Vec

B VERLAG
m OSTERREICH



a0. Univ.-Prof. Dr. Gerald Kohl

ao. Univ.-Prof. Dr. Christian Neschwara
Univ.-Prof. Dr. Thomas Olechowski
Dr. Josef Pauser, MSc

Univ.-Prof. Dr. Ilse Reiter-Zatloukal
Univ.-Prof. Dr. Milos Vec

Josef Pauser ist Leiter der Bibliothek des Verfassungsgerichtshofes. Die iibrigen
HerausgeberInnen lehren und forschen gemeinsam mit Thomas Simon
am Institut fiir Rechts- und Verfassungsgeschichte der Universitit Wien.

Gedruckt mit Unterstiitzung der Rechtswissenschaftlichen Fakultit der Universitat Wien

wniversitat
wien

Rechtswissenschaftliche
Fakultat

Das Werk ist urheberrechtlich geschiitzt.

Die dadurch begriindeten Rechte, insbesondere die der Ubersetzung, des Nachdruckes,

der Entnahme von Abbildungen, der Funksendung, der Wiedergabe auf photomecha-

nischem oder hnlichem Wege und der Speicherung in Datenverarbeitungsanlagen,

bleiben, auch bei nur auszugsweiser Verwertung, vorbehalten. Die Wiedergabe von

Gebrauchsnamen, Handelsnamen, Warenbezeichnungen usw in diesem Buch be-

rechtigt auch ohne besondere Kennzeichnung nicht zu der Annahme, dass solche

Namen im Sinne der Warenzeichen- und Markenschutz-Gesetzgebung als frei zu be-

trachten wiren und daher von jedermann benutzt werden diirfen.

Produkthaftung: Samtliche Angaben in diesem Fachbuch/wissenschaftlichen Werk er-
folgen trotz sorgfiltiger Bearbeitung und Kontrolle ohne Gewihr. Eine Haftung der
HerausgeberInnen bzw der AutorInnen oder des Verlages aus dem Inhalt dieses Wer-
kes ist ausgeschlossen.

© 2020 Verlag Osterreich GmbH, Wien
www.verlagoesterreich.at
Gedruckt in Ungarn

Satz: Josef Pauser, Wien

Foto: Milo§ Vec, Wien [Thomas Simon an einem Strand im Landkreis Hualien
(£ £ & = Qi-Xing Tén), Taiwan, 23.3.2015]

Druck und Bindung: Prime Rate Kft., 1044 Budapest, Ungarn

Gedruckt auf siurefreiem, chlorfrei gebleichtem Papier

Bibliografische Information der Deutschen Nationalbibliothek
Die Deutsche Nationalbibliothek verzeichnet diese Publikation in der Deutschen
Nationalbibliografie; detaillierte bibliografische Daten sind im Internet iiber

http://dnb.d-nb.de abrufbar.
ISBN 978-3-7046-8596-4 Verlag Osterreich

Vorwort

Diese Festschrift zum 65. Geburtstag von Thomas Simon, unserem verehrten
Kollegen und ehemaligen Institutsvorstand am Institut fiir Rechts- und Verfas-
sungsgeschichte der Universitat Wien, wire nicht ohne vielfiltige Hilfe zustande
gekommen. Daher ist hier mehrfacher Dank auszusprechen:

Die Rechtswissenschaftliche Fakultit der Universitait Wien hat das Erschei-
nen dieses Buches durch einen namhaften Forderungsbetrag finanziell unter-
stiitzt. Dafiir gilt unser herzlichster Dank insbesondere Paul Oberhammer, der
zu dieser Zeit als Dekan dafiir verantwortlich zeichnete.

Zu danken ist dem Verlag Osterreich fiir seine stete Kooperationsbereitschaft
und fiir die Aufgeschlossenheit gegeniiber unseren Ideen, etwa nach Abdruck
eines farbigen Portrits von Thomas Simon. Wir freuen uns, dass wir diesen
Waunsch daher in vollem Umfang realisieren konnten. Der bei allen Buchprojek-
ten prekire Zeitplan, der im Hinblick auf die termingerechte Uberreichung des
Buches am 12. November 2020, dem 65. Geburtstag unseres Jubilars, besonders
ernsthaft einzuhalten war, wurde in vorbildlicher Weise unterstiitzt.

Frau Ass. Mag.iur. Sarah Stutzenstein hat das Publikationsverzeichnis von
Thomas Simon zusammengetragen, redigiert und die Daten vor Drucklegung im-
mer wieder aktualisiert. Frau Mia Krieghofer und Frau Simela Papatheophilou,
Studienassistentinnen am Institut fiir Rechts- und Verfassungsgeschichte, haben
Manuskripte aller mitwirkenden Autorinnen und Autoren griindlich gelesen,
redigiert und wichtige redaktionelle Anpassungen vorgenommen. IThnen allen
danken wir sehr.

Herr Mag. mult. Ramon Pils, DipTrans, hat die englischsprachigen Manu-
skripte aufmerksam gelesen und mit grofler sprachlicher und sachlicher Kompe-
tenz hilfreiche Verbesserungen vorgenommen, wofiir wir ihm sehr dankbar sind.

SchlieRlich und vor allem danken wir aber allen Autorinnen und Autoren fiir
ihre schonen und fristgerecht abgelieferten Texte.

Wien, im Sommer 2020

Gerald Kohl — Christian Neschwara — Thomas Olechowski —
Josef Pauser — Ilse Reiter-Zatloukal — Milos Vec



'ﬁﬁ_" The ABGB and the House-Community
in the Croatian Legal System:
- Legal Irritant and Normative Plurality

[P Dalibor Cepulo

l. Introduction

The introduction of the ABGB in the Kingdom of Croatia and Slavonia in 1853
has been praised by Croatian civil lawyers as an instrument for the definite tran-
sition of the Croatian legal system to modernity, and its complete cut with the
archaic tradition. Yet, the full story is more complex. The norms and spirit of the
ABGB that provided for the central role of the individual concerning private
ownership and the simple (nuclear) family as the only forms of ownership and
family, clashed with customs and legal culture of the rural society, grounded in
the indivisible collective ownership of house-communities. Contrary to the tra-
ditional positivist view that saw the introduction of the ABGB in Croatia and
Slavonia as a moment of radical change, its implementation seen from a more
realistic point of view appears as a complex and controversial modernisation
Process of longue durée. That process was based upon two competing normative
models and their plural outcomes in social reality. In such a complex environ-
ment, the civil-law paradigm of state regulation, with the ABGB as its forerun-
Ber, was only gradually gaining definite prevalence and final victory over the
collectivistic paradigm. The study of such a complex process requires equally
complex research with adequate methodological tools.

Following such determinations, my principal intention in this article is to
describe and analyse the transfer of law (of the ABGB) to a considerably differ-
St normative and social environment, and to examine its role in the process of
egal and social change, affected by the clash of two contradictory normative
Paradigms. My other intention is to examine the applicability of the concept of
€gal irritants and various concepts of normative pluralism in such research. Re-
ated to both is my interest to discuss what legal history should be focused on
ERBEHEVE that the answer is legal reality, but the question then arises what legal
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reality is. And finally, it is worthwhile to remind of the forgotten institution of
the house-community that attracted considerable attention of comparatively
oriented legal historians and legal sociologists in the 19" century due to its re-
search potentials compatible to some recent methodological interests.

Since parts of the subject are not well known in contemporary international
legal historical literature, I will first give some basic information on the main
features of the analysis. I will first point to the presence of the ABGB in the
Croatian legal system, then I will summarize the main features of the concepts
of legal irritants and normative pluralism relevant to this research, and then pro-
vide a summarized explanation of the house-community. I will proceed with a
review of legislation on the house-community in the Kingdom of Croatia and
Slavonia, and continue with an analysis of its outcomes in legal practice, legal
doctrine and social reality as well as in legal education. I will end with a dis-
course on the co-evolutive process of modernisation and summarize the main
ideas of the research in conclusion.!

Il. The ABGB in the Croatian legal system (1852-1945)

The ABGB was introduced in Croatia-Slavonia by imperial decree in 1852, and
put in force on May 1% 1853 under the Croatian name Op& gradanski zakonik
(OGZ), 1. e. the General Civil Code.? The introduction of the ABGB (OGZ) was
part of the process of unification and modernisation of law in the Austrian Mo-
narchy undertaken by the central government in Vienna. Before and after the
period of false constitutionalism and absolutism (1849-1860) the Kingdom of
Croatia and Slavonia enjoyed the status of an autonomous land within the King-
dom of Hungary, with its own government, diet, judiciary and legal system that
until 1853 considerably differed from the legal framework of the Austrian part
of the empire. Numerous reforms in private and public law introduced through-
out the 1850s substantially modified the profile of the archaic Croatian-Slavonian
legal system, with the OGZ replacing the Hungarian Tripartite, which since the
16" century had been the backbone of the private law system. The reforms were
imposed through the absolutist framework but since 1860 tacitly accepted as
part of the autonomous legal system. The laws of the 1850s became a permanent

The basis of this study is my published research on the implementation of the ABGB in
Croatia-Slavonia that has been amended, revised, and conceptually upgraded. Comp.
Cepulo, Tradicija i modernizacija.

I will consequently use the abbreviation OGZ to denominate the official Croatian transla-
tion of the ABGB that had been in force in Croatia since 1853, in order to distinguish it
from the “proper” ABGB in force in Cisleithania. Unlike the ABGB, the Croatian OGZ

was not been revised.

36

The ABGB and the House-Community in the Croatian Legal System

___ of the Croatian-Slavonian legal system or at least serious.ly affected it even
or the definite settlement of Croatian—‘Slavonian autonomy in 1868.° :

" The OGZ was the only important piece of re.gulatlon f'rom t}‘1at period t}.lat
_atinuously remained in force until 1945. It survived the dissolution qf Austria-
. ary and the formation of the Yugoslav state as part of the “Croatian-Slavo-
,I’?unise;yal area” that consisted of the inherited regulations in private law, criminal
::,nand the organisation of the judicial system, t}}en continued to be in fo.rce in
the large autonomous province of Banat of Croatia (1939-1941) as .VVCH as in the
puppet Independent State of Croatia' (1941—194.5). Tjhe OGZ survived even the
communist abolishment of all preceding regulhatlons in 1945 and 1946, serving as
a supplementary source of law, and some of its rules were applied by Croatian
courts until recent times.* The enforcement of the OGZ was con}plemented by
its introduction into the legal education at the Faculty of Law in Zagr‘eb .agd
since that time the OGZ extensively affected Croatian legislation and judicial
practice and continued to do so long after it was abolished. .

" Yet, as already noted, the OGZ in Croatia-Slavonia principally clashed with a
system of rules and legal views of the house-community. The clash shape.:d the
plural normative matrix consisting of the OGZ and legal norms argund it, the
customary order of the house-community, and “hybrid” state leglslat10n between
them, with norms of various origins “mingling” in the same social frameworks.

lll. Legal transfer, legal irritants and normative pluralism

Even though the ABGB (OGZ) was enforced in Croatia-Slavonia by a decree of
the imperial government, its destiny in the long run appeared more as that of a
transfer of law than as an internal reform imposed by central authorities. The
judicial and administrative autonomy of Croatia-Slavonia since 1860 justifies
this approach. :
In spite of the long endurance of the laws of the 1850s, the radical moderni-
sation and normative re-paradigmatisation of the Croatian-Slavonian legal sys-
tem, including the introduction of the ABGB, had its price. Soon after its trans-
fer, the OGZ clashed with different legal traditions and customs and induced a
series of changes and re-compositions in the Croatian-Slavonian leg:jtl system
and society, suffering a turbulent setback. The OGZ remained in force in a com-

.k——
CepuLo, Building 56-60. ' .
The Yugoslav law of 1946 provided that “legal provisions” in force on fa.Aprll 1941 could
be applied as individual “legal rules” in case of legal lacunas. This possibility was in force in
Croatia until the enforcement of the Code of Obligations in 2006. On the abolishment of
previous laws in 1945 and 1946 see CEPULO, Hrvatska pravna povijest 303-304. Also see:
Zakon o nevaznosti pravnih propisa.
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plex and dynamic normative and social environment, which for a long time lim-
ited its influence in reality, but could not prevent its definite victory. The story
of the OGZ (ABGB) as part of the Croatian legal system is thus a story of
changing the broader normative framework and legal culture in a complex nor-
mative and social environment in a long period of time.

This brief sketch itself already indicates that, contrary to the conventional
positivist approach, dealing with the “reception” of the ABGB in Croatia-Slavo-
nia is a complex task. It requires methodological tools that will provide a frame-
work for a critical reconstruction and analysis of the processes of its transfer and
implementation in the complex environment. From our perspective, such a tool
is provided by Gunther Teubner’s theory of legal irritants that appears as a sui-
table interpretative framework for an analysis of the transfer of law and the con-
sequences of its “domestication”. Since the implementation of the OGZ was
carried out in a plural normative and social environment, such analysis shall be
accomplished with a reference to the ideas of normative pluralism correspondent
to the 19" and 20% century Croatian society. Therefore, I will first interpret the
part of Teubner’s theory relevant to the research and then point to the relevant
attitudes in the debate on legal or normative pluralism.

I see the essence of Teubner’s theory on legal irritants in his allegory of the
Janus-like, double-faced character of law’s binding arrangements and consequent
co-evolutionary development. The legal and economic (i. e. social) spheres exist
in their own environments with their own functional and developmental logic.
Yet the two spheres are structurally coupled, with their necessary compatibility
established through a process of co-evolution. In this process parallel and inter-
connected changes occur on each of the separate sides, gradually re-constructing
their compatibility and the stability of the whole system. When foreign legal
norms are transferred into such a matrix, they first irritate the domestic legal
system, its normative structures, and the minds and emotions of lawyers adapted
to a traditional model. The transfer triggers the reconstruction of existing arrange-
ments on the legal side that end with the repulsion or integration of the new
norm. The integration is performed through the process of its contextualisation,
as mutual adaptation of the imported norm and legal system, in which all particles
in the game change their previous meanings and functions. Changes on the legal
side irritate the arrangement with the social side upon which the compatibility of
the two sides rests. Structures and actions on the social side follow their own log-
ic, yet taking in consideration arrangements on the legal side in order to optimize
the fulfilment of its own interests: The economic purpose of setting up a contract
is not found in the respect for the formal conditions of the rule of law, but in the
achievement of profit. Yet the internal matrix and conduct of the parties are set in
a way that also takes into account the requirements of the legal side, i. . the rule
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¢ Jaw, and vice versa. Thus, re'—cor‘nposition on thF legal side dis.turbs the compa-
dbility of the two spheres and instigates perturbfltlon on tk.le socmll 1s1d‘e. It t§1gge:s
the re-composition of the social system according to its interna ogilc aln in; s
own language. The re-composition of the' social system.then irritates the egaf side
. eturn, provoking a circular co—evolunon:'iry d‘ynamlc that faf.ter. a series of irri-
mr ns and reconstructions stabilizes both sides in a new equilibrium.? This pro-
g: was even more complex in Croatia-Slavonia sin‘ce i.t too.k Place in a plural
nomative environment, in which thfa }‘10use.—c'ommun1ty hvec.i in '1ts own world of
craditional customs, mixed with individualistic Val.ugs, yet still different from the
';‘g&és and substantial principles of the OGZ and c1Y11 law. : il '
" Because of that, the idea of a plurality of normative orders in society 1s.of prin-
cipal importance in the analysis of the transfer of the OGZ to the Croatian legal
tem. Among many approaches under the cover of %egal pluralism (Teubner
himself set up his own theory®) one of the most apprec1aFed was probably Sally
Falk Moore’s theory. She spoke of “semi-autonomous social ﬁeld‘s”‘ that were not
determined by their organisation but by a processu‘al characterxst17c of “genera-
ting” norms and rules that achieved effective compliance to therr’l’. Co‘r‘ltrary g
the mainstream of early legal pluralists who confronted “state law an‘d people’s
law”, Masaji Chiba spoke about “official law” and “unofficial law”, with Western
societies being more oriented to the former,® while Boaventura de Sousa Santos
introduced the term “interlegality”, i. e. the polycentricity of overlapping legal
orders.” Contrary to more essentialist and analytic discours'es, Br.ian Tamanaba
opted for a “non-descriptive” approach by which the law is “ev1dence'd by its
self-affirmation or, rather, by its identification as such by people”.!® In this regard
“lived norms are qualitatively different from norms recognised and applifed by
legal institutions because the latter involves ‘positivizing” the norms, that is, Fhe
norms become ‘legal” once they are recognised as such by legal actors”.! Building
upon this heritage Badouin Dupret focused on “how the people make sense of,
orient to, and practice their daily world” suggesting that “instead of elevatlr}g law
t0 a rank of an analytical instrument” we should “go back to the obser'v;.ltlon of
social practices and to consider, in the broad field of the many normaFiV1t1es, that
law is what people refer to as law”.2 More recently Thomas Duve discussed the
need to “de-Germanise” legal history (from Savigny’s dogmatic influence), as

.
8:On legal irritants see in: TEUBNER, Legal Irritants 27-28 (in particular).
6 :

g Duprrer, Legal Pluralism 9, 13.

, Duprer, Legal Pluralism 5-6.

, Dupret, Legal Pluralism 7-8.

Duprer, Legal Pluralism 8-9. ik ’
Durrert, Legal Pluralism 11-12, 16-20. TamMaNaHa, Non-Essentialist Version 314.
Tamanana, The Folly 208. .

Durrer, Legal Pluralism 16-19, 20-25 (citations at 16 and 24).
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well as the need to re-actualise the heritage of normative pluralism. He discusseq
“multinormativity” as a conceptual tool for “understanding law in environmen,
of other modes of normativity not structured by our idea of law”, and communj.
cation about law as a process of “cultural translation” that should be searched for
in the analysis of legal practice, in particular in the analysis of conflict.!?

All these theories are highly abstract yet they all shed more light on the neeq
to re-consider the interplay between various legal and other normative orders i,
everyday life and offer a rough methodological and interpretative framework for
such researches. Even though they might not look directly applicable, these the-
ories sound incentive in a discussion about the transfer or “cultural translation”
of the ABGB and its clash with house-community in the everyday life of rura
communities in Croatia-Slavonia.

IV. House-community (ku¢na zadruga)

The house-community was a relic of the clan-society but in the 19 and 20
centuries it was still widespread among South Slavic peoples and Albanians in the
territory of today’s Croatia, Bosnia and Herzegovina, Montenegro, Serbia, Koso-
vo, Albania, Macedonia and Bulgaria. The house-community was first registered
in Dalmatia (1776) and Slavonia (1783),"* but it was only since the mid-19t cen-
tury that it became widely researched and discussed in ethnographical and his-
torical literature. Legal doctrine in Croatia paid special attention to the concept
of the house-community when it appeared as an important legal and social chal-
lenge, i. e. from the mid-19 to the mid-20" century. The “discovery” of the
house-community provoked considerable interest of some of the most promi-
nent scholars of the West, mostly due to research by Baltazar Bogisi¢, undertak-
en and sponsored by the Academy of Sciences in Zagreb in the 1870s.15
Definitions and even denominations of the house-community as well as in-
terpretations of its origins, nature and function, territorial and ethnic distributi-
on etc., varied not only due to different scholarly approaches but due to the
variety of its forms as well." Yet, since the 19*" century the term kucna zadruga

Duvg, European Legal History 58-60.

FiLrpovié, Zadruga 269.

CePuLO, West to East 8385, 92ff.; DEMELIC, Le droit coutumier 253ff.; Stmon, Nationale
Wiedergeburt 222-227.

In the 19 century the zadruga was seen as a specific Slavic institution; another explanation
saw it as a functional answer to the taxation introduced by Byzantium, the Ottoman Em-
pire and Croatian feudal landlords, but later theories saw it as a phase in general demo-
graphic development. Caro ZMEGAG, Konstrukcija 191; Kaser, The Balkan Joint Family
116ff.; LEUTAR, Kuéna zadruga 95; MosELEY, The Peasant Family 20; Novakovié, Teorije
106ff.; PavLICEVIE, Hrvatske kuéne zadruge 1, 54-63; S1cArRD, Razmisljanja 36ff.
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. rened zadruga) has become the almost universally accepted denom}inalitlcf)in
SBO™™ . < forms of extended households in the Balkans.'” As regards the efi-
" HA;varlouS mon ownership has been conventionally accepted as the essential
P C(f”':;le zadruga, especially in legal treatises. A particular problem concer-
A t}el: legal definition of common ownership am.i consequen.tly of the zadruga
" e inadequacy of civil law concepts and termxpplogy derx;zed fr’om Roman
"~ tradition that did not correspond to rural tradition and za rz;lga s customs._
L .ﬁere 1 will lapidary and tentatively define Fhe concept of the ogse-ccf)mmu
“ in Croatia-Slavonia as a solidary community of 'hfe and production o n;:em(i
\ < that acted as a single entity under the authorlty' of an elected househea
w wospodar — “house-lord”) with common ownership of immovable property
:ﬁ&fezs of productions. In a more descriptive way, the house—commuf?ty v;rlas
kind of joint family that consisted of two or more simple (.ngclear) families t a;
wlly Jived in the same house, or in a cluster of hogse‘s, (.11v1ded the la}bourf arll1
~reanized everyday life under the patronage a{ld d1SC1ph'nary authority Of the
ﬁusehead. The main advantage of the zadrjuga in comparison to a n}1clear ami-
ly was the granting of security and protection of every memb_er agazflst Ilaoyerty
and even hunger in a precarious environment, particularly in me 1ev;1 txmesd.
Recent research estimates the average size of a za.dm‘gfz to seven mem ers,da‘n
reports from the end of the 19t century spoke of individual éxampl.es excee u;g
60 members.'® Members of a zadruga b}' de.ﬁnmon were al.l its afﬁll1aFes r(:gg?.li‘h-
less of gender and kinship, but in practice, it was community of rellatlc\ireis. : e
househead was elected (and replaced) by the council consisting of all a }111 t crina es
(above 18 years of age) and married males under that age. The househead was

&
T A

7 In fact, kuéna zadruga was new term coined by .Serb.ian ethnographer Vuk Stelfang;w
* Karad¥i¢ in 1818, and then gradually accepted in legislation, theory and the genera p}il ic.
" The international denomination of that phenomenon is diverse, and d'epends upon the ap-
" proach of the researchers, and apart from “house-community” it also mc.luc’i’es joint-fami-
- ‘?}‘7”, “joint communal family”, “joint family household”, “_extended family”, etc. Here, we
ey 6pted for the term “house-community” not just because it appeared very early as Hakt:s-
~ kommunion, and has probably been most used in the Central European literature, but be-
cause it complies to our understanding of that unit that exceeds the pure family dlmexllsxc’)n.
FiLipovi¢, Zadruga 269; MOSELEY, The Peasant Family 22; PAVLICEVIC, Hrvatske kuéne
Za| z

3 Ogrgﬁfnlb,esri see PavLigevié, Hrvatske kuéne zadruge 1, 89—83ff., and Caro ZMEGAL,
New evidences 382. On family in Croatia as a mixture of Mediterranean and East-Europe-
an AP0 ZMEGAS, Konstrukceija 189-190.

& Th:}'sl:Sb?:; givil Code of 1844 provided for kinship as a cor'npulso.ry element of z.adr.uga,
Yet zadrugas with non-related families were rather common in Serbia, and the law hmls.tlgaté
ed the practice of artificial “brotherhoods” in part of such zadrugas. U.nllke in Qatd olic an
Moslem’s zadrugas, marriage in Serbian Orthodox _zadmgas was strictly forbidden, 1rreé—

" spective of closeness or distance in blood relationship. FiLipovié, Zadruga 271; Pavkovié,

Studije i ogledi 316.
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usually the oldest male member but if there was no competent male candidate,
women could be elected too. The househead enjoyed great authority but noq
patria potestas; he was the first among equals that managed all common affairs,
organised everyday life and represented the zadruga towards third parties and
public authorities. Yet, the principal source of power was the council that hag
the exclusive right to dispose of the zadruga’s real estates and other property in
common ownership and make other more important decisions.

Women were fully subjected to men but the househead’s wife or other wom-
en rather autonomously ran “women’s affairs” (cooking, cleaning, childcare,
etc.) and took care of the relations between women. Members of the zadruga
were related by strong solidary ties, they took care of each other and shared
goods in common ownership. Yet, they also enjoyed private ownership of ac-
quired goods and goods intended for personal use that could be inherited (jewel-
lery, clothes, beds, even smaller pieces of land at later time)®. Common proper-
ty was indivisible, individual shares of members were not determined, and the
zadruga’s property could not be inherited but remained in the zadruga as long
as it existed. A zadruga ceased to exist by the disappearance of its members or
by its division upon decision of the majority of votes of the council - in both
cases the zadruga’s property was transferred from the regime of common own-
ership to a regime of individual private ownership. The traditional way of divid-
ing of common property in such cases was the division “by heads” (per capita)
that corresponded to the nature of the zadruga as a community of members that
individually contributed to the common welfare and common property. The civ-
il law principle of division “by lineage” (per linea) that corresponded to the city-
type nuclear family of blood-relatives contradicted the very nature of the zadru-
ga as well as its related customs. If demanded, it was the obligation of the whole
zadruga to provide a dowry for a daughter married outside of the zadruga, who
in turn lost all her claims to the common property. As long as there was a single
male member in a zadruga, no female member or former member was entitled
to the zadruga’s property.! Yet, legislation on the zadruga in Croatia-Slavonia
since the 1850s provided for inheritance by lineage in regard to immovable prop-
erty, including the right of women to their share.?2

2 FrLipovié, Zadruga 272.

# MostLEY, Adaptation 41-42. The serbian legal theoretician Radomir P, Lukié interpreted
denial of inheritance to women as a rational prevention of particularisation of the zadruga’s
land. Pavkovi¢ thought that the principal reason for this provision was the patriarchal basis
of the zadruga with a system that was consistently grounded upon the principal role of
men. Pavkovié, Studije 1 ogledi 273-274.

On the zadruga’s institutional features in general and in the Croatian areas see: Capo
ZMEGAE, New Evidences 378-379; FiLipovi¢, Zadruga 270-274; MoseLEY, The Peasant
Family 23-25; PavL1Evié, Hrvatske kuéne zadruge 1, 19-25, 83-85; Purjiz, Porodi¢ne za-
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" The zadruga was of particular importance in the Military Frontiexj region, for-
e ly the part of Croatia-Slavonia bordering the Ottoman Empire that was
-l };1 into an Austrian military area in the 16 century and was gradually annexed
mn;: to Croatia-Slavonia by 1882.2 Due to such specificities, the zadruga and
’fa‘islation on the zadruga in the Military Fron.tier developed on a different
==glund than in the “civil” parts of Croatia-Slavonia. Wh?.t was sp.ecml abQut t}}e
o soa in the Military Frontier was its function in this militarized society in
whi:;h all adult males (16-60 years) were military 'conscripts for life, with tenancy
of a zadruga as a reward for their military service. These peasanF—soldwrs and
members of their families were freemen. The zadruga was turned into the com-
Jsory form of life as a social basis of t‘he army ‘and one of the c.entral institutions
of the legal order of the Military Frontier. Yet, in spite of such importance it was
only in 1807 that the Fundamental Orde‘r of the Military Frontier regulated the
gadruga — that was the first law concerning the zadruga anywhere. Contrary to
li& Jater counterparts in Croatia-Slavonia thé law was based upon customs and its
aim was to preserve the zadruga.** It provided peasant-soldiers WIFh an.etern;.il
fight of tenancy of the Emperor’s land, provided that they fulfil their dutle's: Di-
i}‘i'ﬁon of a zadruga was allowed only if it was not at the charge of the military
service, common property was divided strictly by (male) heads, and the law c‘le-
termined the minimum of land for each divided new zadruga or new far'mly.
Women that left the zadruga for any reason were explicitly deprived of any r1gl:1Fs
to the common property of their original zadruga®. Thu§, a Zac?mga in .the Mili-
tary Frontier differed from a zadruga in Croatia—‘S.lavoma pa}'t}C}Jlarly in .regar_d
to its social function, importance, principle conditions for d1v1§1on3 aqd inheri-
tance (difference concerning the rights of women) but the main institutional fea-
tures were basically the same. ‘ i
" The zadruga in the whole of Croatia-Slavonia, includmg the annexed Milita-
ry Frontier, was present among Croats and ethnic Serbs alike,? but there were

< druge 149-150; RiaTMAN-AUGUSTIN, Struktura tradicijskog miljenja 25-26, 1651f.; Sicarp,
Razmisljanja 29-36. ' o :

# Parts of the Military Frontier had been annexed to Croatia-Slavonia since the 18® century;
the last two parts were annexed in 1871 and 1882. | o
One may speak about three types of state regulation of the zadruga: the laws in the Mili-
tary Frontier (1807, 1850) and the General Property Code of Montenegro (1888) were cus-
tom-based, the Serbian Civil Code (1844) was compromisal, yet civil law ba.segl (ABGB),
and the in a long period of time special legislation on the zadruga was hybrid in content,
ranging from predominantly liberal and civil law based (1870, 1874) to balanced, slightly
more conservative (1889). il
On zadrugas in the Military Frontier see: SMREKAR, O seljackih zadrugah 8-9; PavLiCEvIE,
Hirvatske kuéne zadruge 1, 79-81, 131-134, 259-272. ' .
MosgLey, Distribution 67. Ethnic Serbs in Croatia-Slavonia predominantly settled in the
Military Frontier, and other minorities mostly lived in small enclaves in the Slavonian plain.
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also zadrugas among German, Hungarian, Czech, Slovak, Polish, and Ukrainiay,
immigrants who adopted that institution after living in such an environment fo,
a long time.?”

The semi-rudimentary and custom-based legal regulation of the zadruga i,
the Military Frontier did not considerably ease the position of the legislators i,

Croatia-Slavonia faced with a lack of doctrines and theoreties on the zadruga, o
well as of a useful legislative model

V. The OGZ and legislation on the house-community

A. House-communities before 1853

In spite of its wide distribution in feudal Croatia-Slavonia, the zadruga was re-
gulated only by customs and it was the Tripartite’s open concept of ownership
that provided the legal framework and “niche” for such regulations. The Tripar-
tite did not provide for any institutional form similar to the zadruga but it also
was not based upon a closed circle of real estate rights. That in turn opened the
space for various types of divided ownerships in practice, including common
ownership of the zadruga. The laws of the Diet of Hungary 1836-1840 that
attempted to instigate division and individualisation of “common” village pos-
sessions at feudal estates in the whole of the Kingdom of Hungary, remained a
“dead letter” in Croatia-Slavonia where they directly confronted the customs.”
Until 1848, rather small numbers of zadrugas in Croatia-Slavonia were divided
and formally ceased to exist in spite of a growing tendency of individualisation.
Yet, a number of zadrugas were divided in “secret divisions”. Without formal
registration, the dissolution of zadrugas that formally continued to exist in their
“external” form was agreed upon by their members.?? Most of these divisions
could probably still be attributed to the inherent process of sub-division of the
units, as different from dissolutions triggered by some external cause.

Martkovi¢, Hrvatska i Slavonija 39-40, 44; Kraljevski zemaljski statisticki ured, Popis Zitel-
jstva 47.

MoskeLEy, The Peasant Family 23-25; Pavii¢evié, Hrvatske kuéne/obiteljske zadruge 2,
145; Ton&1é, Vrhovne 244,

Gross, Poceci 157, 200, 209; Karéié, Kuéne zadruge 1; SMREKAR, O seljagkih zadrugah
1-2. For a review of the Croatian-Slavonian legislation on zadruga in regard to division by
lineage and by heads see: KreS1¢, Hrvatske kuéne zadruge.

In such cases the land and the goods were divided among members who exploited parts of
the land as their individual property, yet preserved the external form of zadruga and con-

tinued to jointly fill the zadruga’s duties. PavLi¢evié, Hrvatske kuéne zadruge 1, 77.
MoseLEY, The Peasant Family 28.

The ABGB and the House-Community in the Croatian Legal System

A serious challenge to the zadruga in Croatia—slavonia qccurred 1}21 18:18
PIA . sip Jelatié, head of the Croatian-Slavonian executive, anf:l then the
e 'BanSiIO I1')1iam Die,t proclaimed the liberation of serfs and their private own-
B of a;o ial lands, The proclamation resulted in unexperienced peasants
Q“hip E ucrl' aiiie their z.admgas. Yet in the absence of a regulation on the new
o - ked numerous disputes among members, who turned to
B e prob‘:::ame buried with litigations.?! The lack of adequate regula-
g tlmtlfca);n;d'udication by judges unacquainted with the zadruga’s customs
in chaot]ic judicial practice and legal uncertainty. Due to tl'lat, a cons.1c¥-
‘hed i aof the disputes ended in “secret” divisions rather than in costl'y liti-
“%;P :s;txth uncertain an outcome that again coptributed to legal ur;lcerta:imty.32
" The dissolutions resulted in the fragmentation of ?\lread}{ small and poor
2 ands. and it was a “threat of proletarisation” that in Aprl! 1850 prompted
mae?aéi,é to ban further divisions unti.l more detailed regul;t‘tlons wcell.‘e'e'nact’—,
ed.® The decree stopped legal proceed¥ngs but encouraged secret : :ivmcins_
ﬂ.’;e contributed to the legal mess and 1mp.ec.led economic and socmbl eve 01;:
ment — factual but not legally registered individual owners were not able to t;l). e
loans that were necessary to improve the market-oriented ch?d'ucnonh?.t their
properties. Croatian provincial authorities then allowed divisions, this ;uﬁe
apon the condition of a minimum of land. That slowed fiowx} th.e pr}cices}j o the
E;mction of zadrugas but did not solve the problem in pr1¥1<:1ple. T ulj3 t ;
introduction of the principle of equality l.)efore the laW. and private owne}fst il:e?e
land at its very first “blow” trigger'efi an interactive series 9f irritations tha
temporarily neutralised with provmona‘l .:md ad boc.solutlon.s. : o
" At the same time zadrugas in the Military Frontier remaine efssc}alnn;:l'lI }lr t
touched in spite of the fact that the new Fundamental Orde.r o tfe11 ilitary
Frontier of 1850 abolished the right to tenancy, and C(?nvert‘ed ;: into fu howne.r—l
lhip of the zadruga, provided that membe::s fulfil Fhexr dutlf:s. Thu}sl, Il e so(rila
function of the zadruga in this still militarised society remained uncha ?r;lge ¢
" The turbulences in Croatia-Slavonia contiqued through the 18505 with a s.e—1
ties of ad hoc ordinances proclairne.d as reactions to a danger ;f serious sl(;i(;l}:_
consequences — but the ordinances aimed at reducing the fire a(;l I;lot e.xtltrfe o
ing it. A serious challenge to the zadmga from the .legal si Z that in et
Paved the way towards its stable regulation, was t‘he imperial .ecxiee zn }tl :the
troduction of the land cadastre and land register in 1850. It stipulated tha

SMREKAR, O seljackih zadrugah 3.

Gross, Poceci 209. i

Gross, Poteci 211; SMREKAR, O seljackih zadrugah 4.
SMREKAR, O seljackih zadrugah 4.

Markovié, Podjela 224.
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Dalibor Cepulo

land of zadrugas should be registered as co-ownership of members with the;,

individual shares determined before registration.’® Since such a decree threyy,
ened to definitely destroy the zadruga and lead to social chaos, the Croatiay_
Slavonian provincial authorities protested against it before the minister of justic,
Karl Krauss. He himself thought that the zadruga should be abandoned as cop,.
trary to the OGZ, but followed the advice of the Croatian judges and passed ,
new decree in 1853. It adopted a conservative solution for the Military Frontie,
and provided for the registration of the zadruga’s real estates as indivisible con,.
munal ownership of “kucna zadruga”, together with a list of the members’ su;.
names.” That provision became an important piece in the definite solution of the
problem and the operational definition of the zadruga until its formal abolish.
ment in 1956. Up to that point in time, the zadruga was strictly considered ,
single legal personality that was registered as “kucna zadruga” in the land registry,
with real estates in indivisible common ownership and undetermined shares of
the members. Any real estate and the respective community not registered as
“kuéna zadruga” was not considered a zadruga at all, and it was subjected to the
OGZ instead of the special legislation on the house-communities.*®

B. House-communities from 1853 to 1870

The systemic and permanent challenge to the zadruga was the OGZ. Unlike the
Tripartite, the OGZ was based on the principle of a strictly closed form of own-
ership with private ownership as the fundamental form and co-ownership as a
divisible and determined set of shares of individual co-owners. Apart from that,
the OGZ recognized the nuclear family as the only form of family, with inheri-
tance by lineage and equality of male and female descendants. These provisions
did not leave much space for the zadruga’s customs.

Soon, Croatian-Slavonian courts began to apply the OGZ, which provoked
an intensification of the divisions of zadrugas that were now initiated from out-
side and without the real control of authorities. The problem appeared in two
forms. It first appeared in cases of intestate succession. In such cases the courts
determined the share of the deceased member of the zadruga in the common
property and divided it by lineage between their descendants, including women
married outside of the zadruga. The Ban’s Table (Croatian-Slavonian High
Court) complained against this practice and the ministry of justice in 1857 sus-

36
37
38

STROHAL, Razvitak 84-85.
Gross, Poceci 21, 212; STROHAL, Razvitak 86.

Kavr¢r¢, Kuéne zadruge 19; PaviLiCevié, Hrvatske kuéne zadruge 1, 126; STROHAL, Razvi-
tak 86.
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,
' lication of the OGZ in regard to the inheritance of 3:; zadruga’s
Mﬁd s when it was based on a consensus of the members. ’
- B roblems emerged with executions aigainst the ;admga s pro-
- grfiaterui aid debts of individual members, taken in their name and on
otk - tc')I'helz:our'cs again determined the share of the debtor in the com-
B d ordered executions in respect to his share — but apart from
- atril &’s sense of justice, these decisions in most cases tflggeréd
tin.g_the Zfa l:uiadm 2 as well. The Ban’s Table annulled such decisions 1n
B roccd . i g1857 the Supreme Court in Vienna reversed two of the
. lprOCedures"bUt m h utions. The Ban’s Table warned of
s Table’s decisions and allowed t e exec - ad s e
_leeal and social consequences of this attitude and demanded th
i cecutions against members of a zadruga whose individual property
. e::l:lividualised in the land registry. It argued that the zadruga was a spg—
WOU. te between private and public law and therefore not regulated by the
%; ?;1}:2 Croatian court demanded that the zadruga’s common property re-

i ial regulations. The min-
—ain indivisible until the enactment of adequate special reg

i to
gﬂ}' of justice accepted these arguments, but the Supreme Court continued

den ifici uoa. The Supreme Court insisted on an interpre-
&?Y th; tsl'Ix): Czlf;:‘z’g: i:}:\el::g‘i fagmily withi big number of relgtives. and warned
;?t;: (l;ackwardness, economic inferiority and social Flysfuncnonahty of z:zdm-
ous. whose abolishment would eliminate lnaziness and instigate the1 peasaftnts.lqu;
ﬁéﬁs;w The obviously absurd interpretation of the zadrtfga ;s a ar%e :Lml sybe}i
judges unfamiliar with the Croatian phenomenon vfrell illustrates the a );sd -
tween the new private law system and Croatian reahty.. It also demogs;ra eblem
Mility of that system to find the answer to the most important social pro
i?f%‘}(l):tgrii‘i’:rilglavonian first-degree courts ‘continued‘ to ordferhexsecuuonz
against the zadruga’s property in accordance with the opinion oht e upr.er‘r;
Court while the Ban’s Table continued to bloclli ther.n. prever, t elnew mini f
ter of justice Ferenc Nadasdy, who feared sogal crises in Croatia-S avom;:i altrll1 1
received the report of an enquiry committee in favour of'zadrudgas, },:'mrfal s
judges of the Supreme Court that the za'dmga was a specﬂ;llc.an de; 1(; - i
tity not regulated by law. He asked the judges to change t eul' atti . h, et
them that he would otherwise plead with the Emperor for he P> anht e ; L)‘ 2
ty of the judges accepted to suspend fl',lrther executions agax;;t the z?mr eg; .
Property until a proper legislative solution shoulld be found. The n;v&;l dpn .
decree of 5March 1860 soon banned such executions and' postponed t ed ; gk
of a social crisis. But the other side of the medal was that it also prevented banks
e

GRross, Poceci 213.
Gross, Poceci 214-215.
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from giving credits to zadrugas due to the lack of instruments for their execy_
tion. That halted the zadrugas’ market-oriented restructuration and provokeg
problems that again motivated their dissolutions.*!

The clash between the civil law concepts of private ownership and the com,
plementary form of the nuclear family with the zadruga’s customary order apg
organisation was so severe that it became obvious that the regulatory dimensioIl
was only the tip of the iceberg. The clash disturbed the foundations of the trad.
tional social matrix, and instigated the confrontation of two different tradition
that involved different values, social structures, types of regulation, Institution,
models and modes of orientation, as well as meanings of the concepts.

The OGZ’s breakthrough to the sphere of customs, rooted in the Croatia,
tradition, produced severe consecutive irritations on the legal and social sides,
The irritations disturbed the compatibility of the two sides that could not be re-
established by some simple “unilateral” solution such as a quick disappearance
of zadrugas, or a legal positivisation of the zadruga’s customary order. It wag
becoming clear that special legislation should be instituted.

The problems with the zadruga reflected the advantages and limits of the mod-
ernisation initiated and controlled by the enlightened yet distant centre of the
complex structure of the Habsburg Monarchy. It was the enlightened centre that
moved the underdeveloped periphery towards modernisation but could not ade-
quately control the process once it confronted local challenges. Local attempts to
solve the problem were inefficient since local forces did not have any decisive
influence on the process that was run from the centre. Still, following an initiative
of the central government, the Croatian-Slavonian provincial authorities pre-

pared a conservative-liberal draft-law on the zadruga. The law failed to be accept-
ed in the Croatian-Slavonian Diet of 1861 due to its premature dissolution,*? and
similar occurrences took place in the next Diet of 18654 Both Diets were dis-
solved by King’s decrees and against the will of the local political forces.

Failures in legislative politics instigated serious professional and political dis-
cussion in Croatia-Slavonia on the strategy and operational ways of resolving
the problem of the zadruga. The discussion crystalized three main approaches to
the problem: one that advocated the maintenance of the zadruga and its support
by the government, one that advocated supplementary regulation and the gradu-
al disappearance of the zadruga and one that spoke in favour of the uncondition-
al abolition of zadrugas.* Yet, even early experiences indicated that an abolish-
ment of the zadruga was not a realistic solution and that it was not likely that

41
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Gross, PoCeci 216-219; PavLiEEVIé, Hrvatske kuéne zadruge 1, 127-129.
PaviiCevié, Hrvatske kuéne zadruge 1, 169-184.

Pavii¢evié, Hrvatske kuéne zadruge 1, 206-207.

GRross, Poéeci 220-227; PaviLiCevié, Hrvatske kuéne zadruge 1, 185.
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1 ivil law. Apart from that, the
. could be solved purely in the frame of civi .
he f .Obieersnwith the Supreme Court and the dissolutions of the Croatlan—Sciawoc—1
o e'nts showed that special legislation on the zadmgas should be passed an
"Dlz within the framework of the Croatian-Slavonian autonomous system.
e as clear that the pre-condition for the principal sqlutlon of the prob-
sv:o set up a stable framework of Croatian—Slavonle}n auto%c})lmy, as a
n i isati i by internal forces. These were
tent modernisation carried out by in
round fof g h for a solution in the next decades.
the coordinates that framed the searc
c
E:; : C. House-communities from 1870 to 1889
o ~ﬁe Croatian-Hungarian Compromise of 1868 introduced a stabl‘e ix?stitu—
. ] framework of Croatian-Slavonian autonomy.* It waii also no com?den}ie
o - ities of 1870 was passed two years after the
1. the. first law on house-communities o '
@rﬂ}aﬂ-Slavonian autonomous government had been constltu'ted. Up to 1870
the sroblems had multiplied and the new law was confronted with an even more
; Plex situation in society. The decrees on house-communities in the 1850s
Qﬁisional]y halted official divisions of the zadruga, but the general tende,l,lcy gf
w’ﬁidualisation that could not be stopped in_crea'.s.ed number of secret” divi-
ions.* They resulted in a large number of new individual households that ﬂo;t—
i@’,r’\})ellow the fictive cover of the zadruga in a de facto unregulated sphere be-
wpd the control of the authorities. . : o st
_ Yet, the first law on the zadruga passed in the Croatlan—Slayoman Diet }:i t ce1
liberal Unionist Party was all but successful, even thoughllt) sei _tjle standart
2 ition.*” By 1870, liberal ideas in soci-
form of the zadruga’s legal status and definition.*” By 70, ‘
g%g,fully prevailed and the law was drafted upon the lll??ral. amtude' t'hat the
dViﬁi‘ppearamce of the zadruga should be accelerated by fac1h'tat1ng cor}dltlons for
its division that would set the preconditions for the economic 'and sogal progress
@:sociew, particularly in villages. The law confirmed the basic traditional struc-
ture of the zadruga but it also incorporated civil law principles that cfox;ltradlztec}
some of the basic tenets of the zadruga’s order. Thus, each member 3 t 1 zadru
84 was entitled to encumber his ideal share of the zadruga and undertake tran-

i)
B
1 i instituti ince 1868 see: CEPU-
¥ On the structure of the Croatian-Slavonian autonomous institutions si

LO, Entwicklung 4ff. ¢ o
GRross, SzaB0, Prema hrvatskom 387-388.
“More families or members that live in one home and under one househead, and run econ-

i i ivi j her their fruitages,

omy together, that is, cultivate undivided real estates and enjoy toget .
mal?:re thgat patriarchal community called zadruga” § 1 Zakonski ¢lanak I'V:1 870.-ob uredjen-
Ju zadrugah. All later laws omitted a definition of the zadruga, but legal practice was any-
- Way oriented towards the definition from the law of 1870. PavLiCevi¢, Hrvatske kuéne

Zadruge 1, 206-210.
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Dalibor Cepulo

sactions inter vivos and mortis causa, under provisions of the OGZ. Each inde.
pendent adult member of the zadruga (24 years and above) could demand the
division of the zadruga, including women married outside of the zadruga if thej,
parents were not alive. The division was to be executed by the municipal govern,
ment and confirmed by the county court, and the concrete partition was to by
carried out by local arbiters, without the possibility to appeal against their dec;.
sions. In case of a disagreement between members, the zadruga’s immovab|
property was to be divided by lineage and movable property by heads.*

Some of the important provisions of the law, based on principles of the OGZ,

went even further. The right of a member of a zadruga to dispose of his idea]
share of the common property contradicted the idea of the zadruga and brough;
the zadruga’s ownership closer to the concept of ordinary co-ownership (com-
munio pro indiviso).* The fact that a zadruga could be divided upon the request
of any member, at any time and without any substantive restrictions had the
same effect. Such provisions in fact provided for the dissolution of the zadruga
to be easier than the dissolution of a co-ownership, which according to the OGZ
could not be demanded at an inappropriate time or at the charge of other co-
owners.* The right of women married outside of the zadruga contradicted the
essence of life in the zadruga since the zadruga as a whole provided these wom-
en with a dowry, and they no longer contributed to their original zadruga but
to another or to a family. Due to their education, women accepted the “natural”
exclusivity of their brother’s inheritance of the land, and when they demanded
their share of land they were in fact demanding it not for themselves but for their
husbands and their zadrugas.5!

The new law induced an explosion of claims for divisions of common prop-
erty that were not based on an agreement of members. The main problem were
numerous demands by women married outside of the zadruga, not limited by
any time limit. Another problem was the crucial role of local arbiters in the con-
crete division of property - instead of granting competent and correct proce-
dures, they became a synonym for corruption and arbitrariness.?

In fact, the law of 1870 created conditions so chaotic that it soon became
necessary to pass another law in 1872 that banned further divisions of zadrugas
(except consensual ones) and individual disposals of members at charge of the
zadruga’s property.® Yet, this ad hoc ban could not stop secret divisions and

N

*8 Zakonski ¢lanak IV:1870 ob uredjenju zadrugah.

¥ Kar&r¢, Kuéne zadruge 21.

%0 PriSLIN-KRBAVSKI, Vlasni¢ko-pravno uredenje 314.

°' See Pavkovié, Studije i ogledi 274.

2. GRross, SzaBo, Prema hrvatskom 388; PavLiCevié, Hrvatske kuéne zadruge 1, 222.

% See: Zakonski ¢lanak o pravostaji. The reason for this urgent suspension of the law of 1870
was a mass starvation in villages that followed the cold winter of 1871 and failed crop in the
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w‘r- m iplyi d comprehensive law was
! that were multiplying, so a new an | ‘

- p'ro: I:e : short procedure in 1874.% The new law again rested on the idea
assed 100 ry

i i 1 1 i s i rather
ad7uga as an archaic institution destmed to dlsappear etin a
. e Z

B W o i W 7 d trating the legisla-
The la forbade the formation of ne zadrugas, demons g

o ipal attitude. A minimum of land per party was again not granted, and
s based on the principle of lineage con-

¥ A is
”«o.iiVIS}On 2 abzl:dr:og;eitsfroaijtl})’ywheads concerning movable property. The
” ’lxtrlrll;):;d t}f:e individ,ual member to take out loans and demand. separa-
ol 97531111'1_ :deal share of the zadruga’s property in case of debt? but this provi-
| "’Df - abolished.’® The law banned retroactive inheritance cla:1m§ of
. sO(i)cxlle of the zadruga, but did not challenge such claims in principle.
B no(;l'::;t improvement was the removal of local arbiters, who were repla:ced
mciunty officials whose decisions could be appealed before the Croatian-
Slavoni ment.”’ ;
?‘To}?:irelgiﬁ:ieéz on the zadruga was soon affe'ct'ed by the annexation };)f theelajf
i ¢ of the Military Frontier to Croatia-?layoma in 1882, togetl}erhwu Lits 1 gof
ation on zadrugas based on different principles agd n fav.our of the ezﬂtepce v
ﬂmgas. In fact, the situation was even more diverse, since the uni lcaFlonf
';ﬁgparts of the Military Frontier in 1871 was followed by specm_l leglls at;on Er
that area, passed in 1871 and 1876. In addition, the corresponding law c;)r t;
mﬁaining part of the Military Frontier,. which only had :o bde a,l;lr:ie.)f(; ; vzes
passed in 1880.% The aim of these transitory laws was to “bridge” di e}llren :
with the Croatian-Slavonian legislation. Yet, t.he collgteral. result wa}'sl. that six
laws on the zadruga were in force on the Croatian territory in 1882. T is reason
alone was enough to instigate the drafting of a single and comprehe?sw'e nevs;
law but another substantial reason also spoke in fa.t\(our of the neutra 1sat1(()int}(:e
this increased diversity. The annexation of the Military Frontier increase
o

6

¥ i in the particularisation of the already small
Lg . The main reason for that was seen in the p
" s;;?l?;i;per:y of zadrugas and in the disappearance of zadrugas that could take care of the
" weakest members solidarily. Pavii&evié, Hrvatske kuéne zadruge 1, 228.

B akon od 3. ozujka 1874. o zadrugah; Gross, SzaBo, Prema hrvatskom 389; PAVLICEVIC,

_ Hrvarske kuéne zadruge 1, 228}:230.

¥ S O seljackih zadrugah 7. . "

* Th:i::sisiorsletl)mt was abolished suffered from conceptual anddprac}?calhprobletr}rll:.r'rIl'(})xren aetr1l :
ici i 1 ily correspond to his share at

ticipated ideal share of a member did not necessarily cos o o
¢ ivision of the zadruga, due to possible changes in the num oilas

gnzt: 3;;’;510(}11;; common property. PavLi&EVIC, Hrvatske kucne zadruge 1, 233. See: Za

kon od 8. prosinca 1877. i
Za 3. ozujka 1874. o zadrugah. : :
% KAI;%?CO%(ué?lzeuzjadruge 21-28; PavLi&Evié, Hrvatske kuéne zadruge 1, 237-249; SMREKAR,

O seljagkih zadrugah 8-9.
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number, density and share of zadrugas in the enlarged territory of Croatia-S],
vonia and population. It also increased the orientation towards traditional valyg
and rules, considering the predominantly more conservative mentality in zady,
gas in the former militarised area. Thus, the changes in the enlarged Croatig,
Slavonian society were not only quantitative but also qualitative, and contriby,,
ed to the increase of social and normative diversity in general.

Another influence on the new law also came from the structural changes j,
Croatia-Slavonia. A large number of zadrugas had been dissolved in the mean.
time, and their share in society diminished. In fact, the experience with the libey.
al legislation of 1870 and 1874 proved dissatisfactory, since it obviously produceq
problems instead of the projected social progress. Changed conditions in socic
affected the prevailing political attitude that now became favourable to the main.
tenance of zadrugas. The zadruga was now seen not only as a link to the nationg|
heritage, complementary to the nation-building orientation of the time, but it
was also perceived as an institution that provided for social stability and con.
tributed to society in its own way.>

In such a context, the new and the last law on the zadruga was passed in
1889.%° Contrary to its liberal predecessors, the new law stood at the intersection
of conservative and liberal commitments. Unlike previous regulations, it was
grounded on the idea that the zadruga did not correspond to the principles of
modern society, but that it was a traditional Croatian institution that preserved
traditional values and contributed to preservation of social stability, and there-
fore should be maintained. The law provided for the protection of existing
zadrugas, in particular through stricter preconditions for their divisions. Divi-
sions still could be initiated by any member of a zadruga, but only upon the

consent of the majority of adult independent members. The law banned the dis-
position of ideal shares of zadrugas’ property by individual members, or their
obligation. Contrary to previous laws, the new law provided for a minimum of
land as a pre-condition for division, different in various regions (3-8 acres). Yet,
the law “inherited” the principle of division of immovable common property by
lineage on the territory of the former civil Croatia-Slavonia and division by
heads now “according to the number of male and female members” in the for-
mer Military Frontier.®! In fact, the Croatian-Slavonian Government was in
favour of traditional divisions per capita as a general principle, but estimated that

* Tontié’s realistic estimations counted almost 48,000 existing zadrugas and 70,000 secretly

divided zadrugas in 1890, but their number increased on the account of the expansion of
single-family zadrugas, and in 1925 112,000 zadrugas were counted in total. PAVLIEEVIC,
Hrvatske kuéne zadruge 1, 258-260; PaviLi€evié, Hrvatske kuéne/obiteljske zadruge 2,
142; SMREKAR, O seljackih zadrugah 11; Ton¢&ré, Vrhovne 240ff.

% Zakon od 9. svibnja 1889. o zadrugah.

PavLi¢evié, Hrvatske kuéne/obiteljske zadruge 2, 41.
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. revision would be counter—producE}f alfterft};et;;né}:trttie:le ferglzcl:gelg fﬁ;
. 1 ears. The law to ulate
. tc);;e;el;}forfzebiﬁiotr}rsfhzltaﬁl'};ci’itionally allowed more extensive individual
62 :
E. m:\rrrel})terfr.l the law, contrary to the provisions and spirit.o'f previ-
greatCScht it aﬁ’owed the formation of new zadrugas after the d_1v151on of
# “l;as t rmitting the spontaneous disappearance as well as maintenance
E. uf['l}?le Jaw allowed that a group of members of the divided zadruga
“gghaesr.nselffes as the new zadruga on the remaining property of the old
If only one single family remained .after the division, it could opt to x::ge
if s a zadruga or as a (nuclear) family. In the latter case, a representativ
:m;i could register himself as a single owner of the family property. This
f n er}r,lphasized the will of the ind?vidual ip ch?rge Qf the commun;lty f(i:}r;;
d created considerable problems in practice since in most cases the fathe
oistered as a single owner.®® This solution contra41cted the collegtxve spirit
Zt;:tetga shared by family members. They continued to p;rcewe fa‘rg;lz
as a common property, that anyway belonged to all members, conlsll i
s disposition as well as inheritance.** The problem was so }mﬁlense lt) e:s -
an amending law was passed that p_rov1d'ed for t}}e consent 0 1.2:' Tf?his o
ily as a pre-condition for a registration of single ownel'rs ;p. i
ed the legislative activity on the zadruga th?t fu.rther on live lste'a 1 Zf B
co-evolutionary equilibrium of the legal and social sides. The reg;ha}txon sored
m‘;a remained stable and unchanged for th'e next four deca.dei. is pave
way for original case law and ambitious doctrinal and theorenc.a treatises. o
" These two laws on the zadruga of 1889 and 1902 had great 1mport3nce in 8
Croatian legal system. Their main merits were to l?al,jmce a liberal and a co?lslclal
vative orientation and the more pronounced “hybrid” character that }slucce.t y
combined principles of civil law and traditional customs. Due to such attril utes(i
the two laws rather well corresponded to the current as well as to the anticipate :
social and legal processes.* This was the main reason why these la'ws v;ere l;103‘
ﬁﬁously challenged but remained in force until 1945 and then continued to be

supplementary source of “legal rules”.

soud

 The dispositi and in the nobility’s zadrugas was always ‘free, it was b?.sed on the prin-
cip‘leed:,sfpl?;:;: :vfc}men that left such a zadruga did not lose inheritance rl.iht.s’ ;}ég ;)b(?i:
tion of dowry primarily burdened the family.of .the bride. Zakon od 9. svibnja )
drugah, § 59; Pavii¢evié Hrvatske kuéne/obiteljske zadruge 2, 59. 4 -

a Paviidevié, Hrvatske kuéne/obiteljske zadruge 2, 116: TONCIC, Vrhovne 245.

\RBEK, P konstrukeija 3. ; S
Z"k":’ Odr?g.l:ras?::ja 1902,J § 5; PavLICEVIC, Hrvatske kuéne/obiteljske zadruge 2, 121.

VRBANIG, Rad 231-232.
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The fact that the zadruga survived in spite of aggressive attacks from varioy
sides indicates that it was not an institute essentially modelled on the Croatiap,_
Slavonian feudal manors since it would then have disappeard under the impag,
of the legal regulation during the 19 century, just as it happened with somg
other institutes.®” The zadruga was an institution deeply rooted in tradition, the
social fabric and mental structures that persisted for an extended period and iy,
fluenced social processes. The zadruga’s relics in society as well as its legal forp,
survived the communist revolution as well.® The zadruga’s fictive legal euthan,.
sia occurred in 1956 with the decision of the Supreme Court of Croatia to remove
zadrugas from the land registers and pre-register former lands of zadrugas i
civil law ownership. Yet a number of zadrugas were not removed due to the
problems of identifying the owners or determining their shares. Incidental pro-
cedural and material problems related to that st appear in legal practice, and
require reference to the former zadruga’s regulations.®

D. The OGZ and the House-Community in Social and Legal Practice

Contrary to idyllic descriptions of life in the zadruga as a democratic community
based on pure solidarity, mutual understanding and help, reality was often bur-
dened with an authoritarian or careless administration of the househead,
alcoholism, women’s quarrels, laziness and irresponsibility, low productivity, pa-
triarchy and a degrading position of women.”® A zadruga in the 19 century was
nota world of pure collective spirit but a blend of collective and individual values
and norms that affected the inner social dynamic and participated in the process
of the zadrugas® dissolutions.”! Zadrngas were “mixed” social and normative
units that lived side by side with simple families instead of isolated enclaves at the
margin of society. Baltazar Bogisi¢ spoke about three forms of tamily: zadruga,
inokostina (inokosna) as a nuclear-type family that shared values and principles of
the organisation of life with the zadruga, including common ownership, and the
city-type family that was based on individualistic values. According to Bogisic
the first two forms of family belonged to the same type of household, and they

67
68

Karaman, Hrvatska 175.

Comp. Sicarp, Razmisljanja 47-51, and Suvar, Kriticke opaske 91ff. On the deeper and
more enduring influences of the zadruga’s mindset see Riarman-Avcuin, Struktura
tradicijskog misljenja 188.
Crn1¢, Postupak brisanja 76-771f.; Zuvera, Upute 323,
PAvLIEEVIC, Hrvatske kuéne zadruge 1, 213; RizTMAN-AucusTIN, Struktura tradicijskog
misljenja 35-43.

There is still no agreement on this issue yet the most convincing seems to be a pluri-causal
explanation of dissolutions with an important role of economic and fiscal dimensions.
Biéanié, Agrarna reforma 25-26; PavLiCEVIE, Hrvatske kuéne zadruge 1, 264-266; Rimt-
MAN-AUGUSTIN, Struktura tradicijskog misljenja 174, 178.
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e . . . .
‘] not dlstlngulslled by the common peOple CXCePt n Iegald to s1ze. Ille s1ze
T

i d to
! pontaneously or deliberately chosen as the most adequate form in regar
was S

i and therefore subject to change.”? Thus, zadrtfgas were part oﬁ
o ClrcumStanCTS’ d “normal” social environment in villages, without any socia
szrilmple families and vice \'rersz.t.73 Even though the p::ls;rrllt ;u;
¢ family in the Croatian-Slavonian legislation and doctrn‘u': was ghen
- mied he zadruga, reality was different. Peasant families in fact s are
o Zwithgth,e zadruga from which they differed only concerning
ol anld Cufs toms” A large number of single family zadrugas that apPeaFe.d asa
i og:d divisions of zadrugas did not differ much fromvthelr civil-law
- in illages, who in fact shared the same values (ino/eoszt%nas).
Mntefpﬁrts 127 " 4:55 t},r ¢ of life and mind mainly followed a traditional norma-
o eZ}f i valueps and stabilized counterfactual patterns ?f behaviour
oo norms. That made the zadruga’s world disnflct from the
Wefil?gz:il;u;izg?gd in the OGZ, as well as from the “conventional” social
g GZ.
ml;)ty o r(_’:ll gz}:zlzirr;zze;iirelci:otlzetg ihcr)ough internal instruments and accc;)r—
o b i i justi ity, by authority or by
i i ing of justice and equity, by ty
dmcgliatt(zoﬁlfs ler;(tce;;l: 1wliir:riletrlslxt:e‘ﬁﬁl;:‘lobglem x]vas transferred to, or ta{ken over by ex-
e bvod d it in their own language.
ternal institutions that reformulated apd solve . e rrhar-is e
 The introduction of state regulation on the za mHgaiin e
‘hybri islati imi druga’s particular mind and way
“hybrid” legislation could not eliminate the zads o
of life that continued to be based on customs, internalised by s
1 i i dually adapted to the principles o
incorporated in the rural society that only gra o I Y
the OGZ and special legislation. More than that, the orle(; ey e
tional values and rules continued to be present .aftcr the ivision : 5 ;
i ili | legal mind and models o
independent families that pre.served the 'cradmonaf e s iy
behaviour. In reality, there existed a large number of so-calle e
i ] drugas, but clusters of smaller
as”. They were neither de iure nor de facto real (Zia lrug ,f i e
Zadrugas or individual families, Who ?.ftelj the ivision of £ Wttt
mai with strong ties like joint housing, joint culuvation of
;$a$;i Zci)\lflirslfcfrtleif fruitage acgcording to contribution, sometimes even with a

¢he conventiona
ance toward

" The custom-based law in the Military Frontier of 1807 dl(} nOt”d:lStmng}g'berZE:‘fS El';e;:
two forms of family, as it later happened with the “lawyers 1?1w in t}cl)e ger §2G1§Ié Pt
of 1844 and the Croatian-Slavonian legislation on zadrugas since 1870. See, X
forme ditte Inokosna 8ff. ot

Peasant Family, 22-23. . . Ny
B:(:EI;EY’DT? ela ;Zrme ditte Inokosna 8ff; MosELEY, The peasant family 22, 27; Rix
MAN'AU,GU§TIN, Struktura tradiciisk_ogﬂmﬁl]en!e 18.

IHTMAN-AUGUSTIN, Struktura tradicijskog misljenja 174.
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joint head.”® In both cases, continuity of the orientation based on tradition,
values and customary norms was the main reason for the clash with civil-I
regulation, compulsory for these communities, which they largely did not un.
derstand. Some of these “inter-normative” disputes were resolved accordin to
traditional customary principles inside the communities. Others ended at the
courts where they were adjudicated according to probably different principleg
than the ones that the parties followed in their lives.

This description suggests that in reality two different yet interwoven idea].
type normative systems co-existed and affected life in various types of commy,
nities, often in a “blended” form. The formal view from the perspective of pos;.
tive law and professional legal practitioners pretended that life in general com.
plied to the schemes of state regulation, but the reality in zadrugas and inokost;.
nas was probably more oriented towards customary norms. The majority of
cases concerning zadrugas at the courts were probably manifestations of the
clash of two normative orders, rather than a result of contradictory interpreta-
tions of the state law. The orientation towards customs in everyday life as well
as in conflicts was only gradually and in a long term replaced by an orientation
towards principles consistent with legal norms.

The sturdiness of the principles of the zadruga as well as changes that presen-
ted a gradual individualisation are indicated by the presence of the zadruga in
the overall population. Attorney Emil Tanay, a specialist on the zadruga who
was familiar with the relevant statistics, estimated that in 1850 almost all of the
Croatian-Slavonian peasant population lived in zadrugas, one third in 1912, and
one quarter of the total Croatian-Slavonian population might still have lived in
zadrugas in 1930, yet the numbers and shares of single-family zadrugas far
prevailed since the beginning of the 20" century.’s

Even though this data is not completely reliable and some recent studies
warn that much higher shares of individual families were hidden behind the
zadruga’s fagade,” they still indicate a strong presence of a traditional orienta-
tion among the population. Even though it seems that the main motive for the
registration of single families as new zadrugas was avoiding procedural and fi-

nancial burdens,® choosing to stay in the safe zone of the zadruga’s framework
still indicates a traditional mindset.

76

PavLieevié, Hrvatske kuéne zadruge 1, 77-78; Ton&1é, Vrhovne 246.
7

Pavii€evi€, Hrvatske kuéne/obiteljske zadruge 2, 196-197. More detailed statistics also
see in ToNC1E, Vrhovne 242, 243,
PaviLi€evi€, Hrvatske kuéne zadruge 1, 256. In 1912 there were still 582 noble’s zadrugas,

and 943 zadrugas in the cities, for example 40 in Zagreb, 448 in Karlovac, and 136 in Vin-
kovei. Ton€1é, Vrhovne 263-264.

7 Caro ZMEGAE, Konstrukcija 190.
80 STAHULJAK, Individualizam i kolektivizam 177.
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i king of larger zadrugas into these small single-

0; thi; E??;jzjae;i?getz?;rociss of i%ldividualisation. This tendency :.md
- m%l'ch the OGZ and social interaction affected change of some typical
4 m‘fv l'i zadruga can be seen in the conversion of function and nature of
tessf,Ats eready stated, a dowry was a matter of the wholfe gadruga, and
;;vho left the zadruga lost all formal relations to their original zadruga,
" inheritance rights.’? However, after daugh'ters who had left the zadruga
ed tg use their right granted by the new legislation and successfully demand-
. share of inheritance in courts, a tendency to treat the common propfer}tly
‘zadmga as if it was individual property developefi and the f1‘1r¥ct101(1:l of t ?

ry partly changed.®> The dowry g.radua‘llly tu.rned into an antlcxpl:jllze bc<f)m
ation for the daughters’ rights to inherit family property ar.ld unlike be (l)re
R pieces of land or higher sums of money.® Due to this increase 1n value
,; wry, the heads of families sometimes went to the USA for work a:fteti'1 a
Lauchter was born, in order to provide money for such a dowry and avoid the
L eat of the division of the zadruga and its land.* s it
_ Changes in the framework of families can be seen through the hyb:; 1sat101}11
of the two systems of norms. Family property was transferred alzcor ing bto the
mnal roles of sexes, and the traditional u'ndérstandmg _of the contri utlc:in
%nbers, i. e. according to the zadruga’s principle of equity, and not accord-
m the OGZ’s principle of equality of mf:n}bers. T‘hus, family property ‘;/as
ceded to a daughter when she married, and if it was given l?ter, then it w:iis ess
%'ﬁhe share given to a son.*® The endurance of. the pr1r1c1ples of. the ?adrugz
can be seen in the case of brothers Wh.O :ffter tbexr' father’s deat}fl inherited an .
divided the “common” land, but kept its integrity in t}}e f'orrr.l 0 corriimonfpo§_
session and continued to live together in spite of establl§h1ng independent lamll
lies.¥” On the other side, a clash of tradl‘tlona.l culturf: with new rules was clear }:’
visible in problems with testamentary inheritance since descendants were com

' Tnnéié explicitly accredited the change in function of the dowry to the influence of the
- OGZ. Ton&1¢, Vrhovne 263.
. Moskrey, Adaptation 41-42.
[N M OSELEY, The Peasant Family 25. \ . " SRl
%MOSELEY, The Peasant Family 25. Case.st.udnes on dowry in the Varzi¢ zmjmga see 111;1’. i\i/flze
- SELEY, Adapration 42—44. Up to 1890 giving land as a dowry was seen as unnatl;xra oot
~ itwould imply that the daughter who married into another zadruga was a member o oté
- the old and the new zadruga. Pavii€evié, Hrvatske kuéne zadruge 1, 207; Pavkovié,
m\§m¢)e 10gledi 274.
e LONCIG, Vrhovne 264.
STAHULJAK, Individualizam i kolektivizam 176-1 77; Ton&1¢, Vrhovne 263-264.

AHULJAK, Individualizam i kolektivizam 177.
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pletely unfamiliar and unexperienced with such dispositions of de iunre persony
property that they still perceived as “common” property with their shares.s8

The main problem in legal practice was the incapability of members of the

zadruga to distinguish between ownership and possession. Not only that sucj
distinction was not known in their experience, but it did not fit at all into thej,
legal mindset. Apart from that, great problems were cases related to inheritance
particularly with regard to inheritance claims of daughters married outside of the)
zadruga and problems relating to the registration of ownership of new zadruggg
as single ownership of the father.®” These numerous cases were presented in case
law and here I will briefly describe a typical case that illustrates the clash be.
tween different normative orders and correspondent legal cultures.

The case in this matter was an inheritance litigation conducted after the divi.
sion of one zadruga in the territory of the former Military Frontier on initiative
of a woman married outside of the zadruga of her origin. She was provided with
a dowry and severance pay when she married and left the zadruga. After the
division of her original zadruga, the family from which the married daughter
descended received the former zadruga’s land according to the number of family
members at the time of the division of the zadruga (division by heads in the
former Military Frontier). The family share did not include the married daughter’s
share, since she was not a member of the zadruga at the time. The property al-
lotted to the family was registered as ownership of the father of the family as a
single owner. The father died without leaving a last will and the court conducted
the inheritance proceeding, applied the OGZ principles on intestate succession
and divided the deceased’s property equally between the only son and the mar-
ried daughter. The son did not accept such a decision as he thought that his sister
could not have any rights to the family property. Yet, the sister succeeded with
the dissolution of the co-ownership.”

This typical case illustrates the clash of the zadruga’s legal mindset with the
OGZ principles. It was beyond the son’s understanding that his sister had the
right to a property to which she did not have any functional connection except
for an irrelevant blood relation with the ascendant. That she had left the zadruga
to which she no longer contributed and was compensated for her share in the
inheritance through a dowry and severance pay, were reasons that, in the mind
of the brother, disqualified her for any share of the common family property,
which purely formally was registered as their father’s ownership. In fact, contra-
dictory was that the division of the zadruga by heads was carried without coun-
ting the absent sister and that the related “family” share (factual cluster of de iure

88
89
90

StaHULJAK, Individualizam i kolektivizam 177.

SokoLié, Potreba 322; StaHULJAK, Individualizam i kolektivizam 177; Ton¢&ié, Vrhovne 245.
Cim1é, Zadruzni i opéi 545-551.
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i idual shares, formally single ownership of thc? fathfar) was i:lc?terfnm;:d E;l;t:
' nting her “head”, yet with her potepnal inheritance claim in the
#.co; The sister’s claim, in the understanding of the brother, did not have any
wnd' be it concerning her inexistent contribution to the property or concern-

' ne ,determination of the size of the property calculated w1th9ut her.h e
%8 th father and son lived in a family that retained the perception of. the fami-
. as a common ownership of the zadruga type and not 1nd1V1du_al

L ol f a single person, as it was registered. The registration of anershlp

ﬁﬁe‘rShIP‘ oda:is agn isreleva’nt technical detail that could not prevail over the

. .“Pefr c::iult member of the community (family in this case) that superseded

5, ;30? the (inexistent) rights of those who were not membegs (})f tll1e comrr:}.ll;
. Similar problems appeared in many cases Fhat followe the .awl on w
wga of 1899 mostly due to the fact that ad.mlmstr‘atlve clerks rﬁptmfe yfriil ;
tered property of a zadruga allotted to a family as S1ngl§ owm:r:l : 1p1 o al a iet;
without any of the members being aware of the meaning of this let alone :
consequences. This practice provoked an increased numb?r of disputes in new }1
&med families. It affected further divisions that ended. with almost ;nequwoca
demands of new families to be registered as single-family zadrugas™ :
. This factual answer to the irritation provc?ked another legal adaptaugn 1'r; the
form of the already mentioned amendmen;s in 1902 that treated a new fami zlr as
a community that was empowered to dec'lde .about property rlghts.a;mgne 1 to
the community. Yet, even though this legislative r'efo.rm as .well as ric! cfase .;.W
suggest that it was civil law that became the.: principal orientation in a;lflfles
created after the division of zadrugas, we again presume that reality vga; 1 ei:—
ent. It is very likely that a number of similar cases never a.ppeare;if efore t E
courts, but was resolved in the family that became the new forma r;.me;r;ror
for the old or modified zadruga’s rules. It was the‘zadmga s customs thaft a '1C‘Ct-
ed not only everyday conduct but inter.n_al conflict-resolution in suc bl.agu 16;
“Escapes” of new, “post-zadruga” families that rather chos’e to esta 1;i fﬂe
%—family zadrugas, and stay in the safety of the zadmga s frame_wor , from
';hd’l they had formally walked out, pro.bably conﬁrm'thls suggestion. i
* The case law of state courts, the practice .develf)l.ped in post-zadruga families
as well as in already existing rural families (inokostinas) and the commug%t:‘:\rlari
mindset of both point to the existence of a grey zone that lay betweerll tra 1F1ﬁqa
Customs and the legal mindset typical for a zadruga, and the state law wit éts
core in the OGZ. Principles of the OGZ in that zone were adaptt?d to ths tra }i-
Yonal zadruga’s way of life, but numerous unresolved dlsputes' still ende 'f;n the
Court. The transfer from the zadruga’s framework to a con.slderably different
fegime of the OGZ did not mean an automatic reset of the mindset and patterns

-
TONéIé, Vrhovne 245.

59



“;“!U‘H “

Dalibor Cepulo

of behaviour of the former members of the zadruga. In the entirely new contey,
they took, or omitted to take, certain legal actions without being aware of the)
consequences of such behaviour. A number of indications points to a discrepay,_
cy between the legal mindset of actors, both in zadrugas and in simple familjeg
and the compulsory norms to which they were subjected to, but did not undey,
stand. That number was big enough to motivate the Croatian-Slavonian Govery,.
ment to conduct a large survey of zadrugas and inokostinas as well as of City~type
families in 1912, in order to prepare a revision of the legislation.®

In spite of likely methodological deficiencies, the results of the survey clearly
showed that most of the peasants were still more in favor of the zadruga wit,
only a minority opposing it.> The survey showed an almost universal disconten
of the peasants with the OGZ, the basic objection being that it did not corres.
pond to the legal mindset or economic needs of the people as a zadruga (still)
did.** Thus, sixty years after the introduction of the principle of equality before
the law and private ownership as the only provided type of ownership, the OGy
was still not completely accepted as a principal normative framework in the ev-
eryday life of peasants.

This general attitude was present in a number of peasants’ complaints and
proposals that reflected the strong influence of the communitarian mind. It was
probably most clearly expressed in the peasants’ demands for the institutionali-
sation of the formation of new zadrugas as a general principle,” as well as in the
demands for the introduction of a traditional principle of division by heads in
the former “civil” part of Croatia-Slavonia. Yet, a number of proposals looked
at adapting old principles to the logic of private property.%

A large part of the complaints considered the regulation of (new) families,
particularly in regard to too extensive entitlements pertinent to private owner-
ship. The complaints clearly indicated that the orientation in new families was
still based upon the traditional principles and customs of the zadruga and not
upon civil law regulation. The transfer from the zadruga to the formal frame-
work of the family did not imply a transfer of the members’ mentality to the
compulsory framework of the civil law regime — which they deliberately chose.
Peasants particularly lamented excessive freedom of single owners to dispose of

2 ToNC&16, Vrhovne 248-249.

% Ton&1é, Vrhovne 256,

% Ton&1é, Vrhovne 250.

ToN&IE, Vrhovne 253-254. _

% The main proposals considered strengthening the authority of the househead, the grants of
care for old people, the introduction of municipal “peasant courts” competent for internal
zadruga-related disputes, the mitigation of credit conditions, the removal of the land-mini-

mum, and the introduction of a severance pay for individuals that wanted to leave a zadrn-
ga. ToNCIE, Vrhovne 253, 256ff.
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«family” property, fragmentation of land property and discordance lk?etweZE
arc sessions and registered land ownership.” In 'ord.er to neutralise su :
P“sar'lt po;e majority of peasants proposed that the principles and customs o
B hodld be extended to families.” A minority of peasants proposed
. z;idzgfr‘:lss of regulation, concerning the limits to single ownership and to the
- 2 99,
e J'efitance O‘f miar:;iiitzvdof}llea?‘the grey zone subjected to civil law regulation, in
> {The enng‘;?; of new families lived, was burdened with a number of dysfun?—
%hmh I'lrlerrtlhat were largely related to a misunderstanding of single ownership
walline;istinction between ownership and possession. As a result, propqsals
5w‘if'"r:ade to pass a completely new law (¢ peasant cod'e”) for plfasan‘;s Wh(,) hc‘,;eﬁ
. individual families, but in practice continued to live .bY. the za }:ugfzsh ;
o The peasant legislation was to be based on restrictions of the rights o
:%:érship, and it should fill that grey zone between the OGZ principles anj
raditional legal mindsets. It would represent Fhe other part of the gafne‘playe
o he civil law ground — namely, the penetration of the trad1t1on:j11 pr.mc1ples of
i;tzadmga into the civil law area. Thus, if s.pec.:ial “htyb.rlf:}’i leg.lsia:)tltc})i ;)nhzlz
zadruga represented the penetration of t”he principles of civil law énthe . ;()) o
of the zadruga, then the “peasant code‘ sboulc% have rep.re:-felnte ) pposite,
that is, the penetration of customary pr?ncxples into the civi law sp 1ecieb. gt
~ Even though it was not easy to imagine that sucb a regulation coul ?01 v
duced, the idea of passing a “peasant code” persisted for a long tlﬁne. —
enduring presence of this idea indicates how de‘ep the gap betv&feen the two
ditions and two mindsets was and how slowly it was disappearing.
e

-

VI. Legal education and legal doctrine

Part of the answer on how and why the house-community was operated in a
certain mode lies in the role of legal professionals and legal cult}lre. That lead§ to
adiscussion on the role of legal education. In the case of Croatia such ana.llym.s is
iﬁ;ﬁtably focused to the Faculty of Law in Zagr?b as the only graduate m.stltu;
tion of legal education and the almost monopolylike source of the production o

B
o TON&IE, Vrhovne 250-251.
. ¥0Nélé, Vrhovne 251-252.
ONGC1¢, Vrhovne 251-253. J 0 . i
* The projected legislation should include special status law, property law, obllg.anon% 1n}éfé
Itance Jaw, the law of associations, procedural law and the law on execution. ToNg1,
thovne 251, ] .
b ADAJ, Agrarnopravno iverje 244-236, 308; SokoLIC, Potreba, 322-323, 327; STAHULJAK,
Individualizam i kolektivizam 176.
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legal professionals in the broader Croatian and South Slavic areas from 177¢

the mid-20th century.'® The analysis of the presence of the ABGB, the O,

and the zadruga in the curricula of legal studies in Zagreb can help in paintip
more colourful picture of the role of the OGZ in the Croatian legal system
of the ways in which the zadruga was perceived and dealt with in that systen

Yet, such late and only moderate forms of education on zadrugas provoked
constant complaints about professors and lawyers in practice as being “commit-
SN T 1y

1% New faculties of law in Croatia were established in 1961 in Split, and in 1973 in Rijeka and

Osijek. In the neighbouring area faculties of law were founded in Belgrade in 1841, and in
Ljubljana in 1920.

19 Srpak, Opéi pogled 84.

"% Students of the Facultas Iuridica in the 18t century were mainly nobles, a small number
was of civil origin but few students were of peasant origin, Sipak, Regia scientiarum aca-
demia 74,

15 CepuLo, Legal Education 114ff.; On the Thun-Hohenste
Thun-Hohensteinsche Universititsreform.

1% CepuLo, Legal Education 128,

17" CepuLo, Legal Education 134.

1% Cepuro, Legal Education 132 CeruLo, Op¢a pravna povijest 875-876, 881ff. The history

of the chair of civil law at the Faculty of Law in Zagreb does not mention any content on
the zadruga. STIPKOVIC, O nastavi 281-287. Attorney Sokoli¢ complained in 1928 that no
particular course on the zadruga had been established. SokoLié, Potreba 323,

KRBEK, Pravna konstrukcija; Kriskovié, ZemljiStne zajednice; Kriskovié, Hrvatsko pra-
vo; VRBANIE, Rad.

insche’s reforms see: Simon, Die

109
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tions of the zadruga indicated the fundamental conflict between the Pandectar
principles of the OGZ and the zadruga’s customary ground. The system of th,
zadruga’s customary regulation, rooted in the particular tradition that emergeq
in a living environment, could not be translated into the concepts and way of
thinking determined by Pandectary schematics and the logic of individualisn,
The theoretical elaboration of living forms of house-communities that were
crystallized in customs necessarily implied a search for alternative approacheg
beyond the existing theoretical schemes.

VII. The transfer of law and co-evolution
in the plural normative environment

The development of private law in Croatia-Slavonia indicates that the introduc-
tion of the principle of equality before the law in 1848 and the exclusive form of
private ownership in 1853 did not result in a radical and quick modernisation but
rather marked the beginning of the process of a co-evolutionary development of
the legal and social systems. It was carried out in a plural normative context and
plural social environment.

abolishment of zadruga 1946 + 1956
ammendments on Law on zadruga 1902 Bc..
Lawon zadruga 1889 & B | lation: probl with single-
conserv.-lib. concept - spontaneous dissolutions Tl owner
Law on zadruga 1874 §.. . el semi-o lled dissolutions; di ions on

{moderate-liberal concept: fimits to dissolutions g Ml zadruga — change of social clima

pension of dissoluti 1872 g =8 ,secret” dissolutions — social disorder

Law on zadruga 1870
{liberal concept — stimulate dissolutions}

ification of dissoluti

- social disorder

Supr. Court + Gowt. — ban of execution 1859 + 1860 .. probl with loans etc. 3 stimulation for

Pk ¥ dissolutions -> disorder

Supreme Court: approval of executions 1858 incentive for dissolutions

1%and 2° courts: enforced dissolution vs. abolishment 18538-57

ABGB: 1853

dissolutions allowed {land-mini )} 1851 f<
ban of dissolutions 1850 fecc "l de facto {,secret”) dissolutions - disorder
private property - dissolutions 1848 iz =8 social disorder

LEGAL SYSTEM SOCIAL SYSTEM

ABGB in the Croatian legal system: Co-evolutionary trajectory
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e reality of life in zadrugas and rural families was oriented towards com-
ﬁ values and was characterised by an qverlapping of dlifferent3 and even
S osing normative orders. The multinormative regulauve f'ra_me testified to the
ation of individualistic values and norms into traditional collectivistic
e-cOMMUNIty’s social fabric. Similar to that, the multinormativity in the tr?—
_al rural families indicated a vitality of the collectivistic customary order in
"~ dividualistic” ambience. Judicial and legislative practice that deep into the
i century still had to deal with house-community issues manifested .the per-
sistent orientation towards collectivistic customs of the house-community type.
Vet even though the reality of life in both forms of rural families was cha‘rac—
d by a multinormative mix of norms of different character and value—orler.l—
. this “mixture” further points to the existence of different archetypes in
basis, which could be abstracted from the competing normative forms of
he living law.

" Thus, we can say that in the Croatian-Slavonian reality two parallel, compet-
itive yet entangled normative orders existed that correspon(.ied to two models of
social reality, intertwined in practice. The legal order of private law (the (?GZ)
was based on private property, individual family and inheritance per linea; it was
built upon individualistic values and complied to the city-style life and its corre-
spondent cultural tradition. The other was the customary order of the house-
sommunity with common ownership, communal joint households, the absence
meﬁtance and the division of all property per capita; this model was built
upon collectivistic values and corresponded to the traditional zadruga life-style.
* The private law order appeared in the form of positive law that was imposed
and backed by the state, it was rational and far more developed as a normative
system, considerably more visible, supported by the legal education and comple-
mentary to the modern way of life, and because of all of that far more successful
and expansive. Yet, in the reality of life, as already described, the radical break-
@OUgh of the new paradigm was followed by its enforced step back, and only
1 this invasive new legal order gradually “conquered” broader normative and
social spaces. The customary order, the “unofficial law”, was only loosely struc-
d as a normative system, it lacked support by institutions and was in a way
SUppressed by the positive law; it was poorly visible from the point of view of
1€ dominant elite culture which it did not complement, and it was defensive.
“tOWever, it was deeply rooted in tradition, in the individual and collective mind
a{’d'F.Orresponded to the material and social conditions of rural life. Due to that,
Tesisted various challenges and for a long time remained important to the Croa-
" rural society. Perhaps this customary order could be described as a “semi-
~*Onomous social-field”, yet since the 19' century it had not been re-generating

~ BOrmative basis, and compliance to its norms was diminishing.
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The re-paradigmatisation of the Croatian private law system, ;ﬁn‘ticu;arl
with regard to the status of common and private ownership, as well as 1? the
house-community and nuclear family, was a complex process that took foy,
decades before it reached a stable form. Yet, it was more .effecuve and Co_mplete
than the correlated process of social change t.hat t'ook considerably more time fo,
the related transformation of the social matrix. Signs that kept on appearing afte,
the balanced law of 1889 indicated that the ovFrall process of normative anq
social transformation of the rural society was still not ﬁn}shc?d. It was degllons"
erated in the demands for the “peasants’ code” at the beginning _of the 20 cep.
tury and later, in continuity of the legislation on house.—'con?mlum;les uc;;izc; 1956,
in the presence of formal remnants of house-communities 1n egfa pra1 . up to
the 21% century and particularly in the presence of ‘the last acltua. cz;ms. of
house-community deep into the 20* century. Itis particularly the asbt 111;'11 lcﬁtlgn
that suggests that this widespread and endura})le phenomenon proba y1 ad
broader and deeper influence in the whole society, and not just mllts rclilra p:,llrt_

Complex changes in the legal system and society that were catalysed, che er-
ated and deepened with the introduction of the ABGB (OGZ), Wentllun erxivafi
as a series of interactive normative and social c.hanges. They eventua dy ;est{ te
in essential changes of the normative and social system and .affectf: t ed e;p
mental structures, with corresponding influence on value orientation and the
orientation of social conduct of actors. We have not reconst'ructed this Proces;
but its outlines are deductible from the research. The combined ngrmat}vel ::ml
social changes based on civil law principles affected the external an parélcu zruy-
the internal multinormative environment of .the }}ouse-corr;mtizliy afn zra ’
ally influenced the mind of people. We can 1mag1ne“large‘ f;l,e .s.l lo za mid

and their individual enclaves, spread throughout the offlcxal civi (aiw gro,}xenj
with gradual “melting” and assimilation of the‘ enf:laves into the or ma;y -
vironment, as well as similar processes of shrinking and disappearing of so
ki f ugas. :
ﬁe"lfd}fe :(frfli‘fr:eg penetration of mc?d'ern structures and norms resulted in t:z
disappearance of the house-communities, wh1ch. have not left filréct tra}ce;:le y
further development of the institutions e}nd social structures in r;‘)zt‘la. ™
such an absence of institutional continuity :ilnd to t.he fundame'nta ;:cor aept
with the “principal line” of development of institutions and society, t e‘conlce |
of the house-community has not attracted the serious interest of E)roa}tlan ;gﬂ ’
historians, and was gradually set at the margins of interest o.f the maunstriaSi5
historians, as an obsolete phenomenon that does not require deeper analy

Yet, it was not that way.

66

The ABGB and the House-Community in the Croatian Legal System

VIII. Conclusion

troduction of the ABGB in Croatia-Slavonia had an overreaching impor-

.e for the development of the Croatian legal system and society that was
.oved through the long and complex process of “cultural translation” and

TN

stication” of the principles and norms transferred to a different legal and
avironment. After the initial disturbance of the equilibrium between the

€

| and the social system, the development continued as longue durée co-evo-

on shaped by mutual irritations by the legal and the social side. The clash

opposing types of normative orders of state based civil law and collec-
¢ customs of the house-community took place in a multinormative setting
al households. Rules based on private ownership and the related model of

';g;adually dominated the multinormative clusters and the related commu-

of rural society, influencing the deep mental structures of the population
efinitely shaping the legal culture.

[n the realities of small communities as well as in their broader social context,

not a single rule, single code or single model but an interplay of plural
ve and social factors that determined the final outcome. The implemen-
of new institutes relies, among other things, on the concordance of the
f mind in a particular social unit or on the acceptance of its principles and
stitutes in the individual and collective legal mind with the outcome in
viour of actors in legal procedures and their conduct in everyday life.

the ways through which the “text” or other types of norms gain a certain

ng, become a norm of adjudication in courts and participate in the multi-
ve content that influence the behaviour in everyday life, seem to be the

ipal reality of law. But one of the questions that arises from such determi-
n is how extensive our examination of these complex phenomena should

£y

s and other similar questions provoke to further discourses.
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